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STRENGTHEN AND FORTIFY ENFORCEMENT 

(SAFE) ACT 


THURSDAY, JUNE 13, 2013 

House of Representatives 
Committee on the Judiciary 
Washington, DC. 


The Committee met, pursuant to call, at 2:44 p.m., in room 2141, 
Rayburn House Office Building, the Honorable Trey Gowdy pre- 
siding. 

Present: Representatives Goodlatte, Coble, Smith of Texas, 
Chabot, Bachus, King, Jordan, Poe, Marino, Gowdy, Labrador, 
Holding, Collins, DeSantis, Smith of Missouri, Conyers, Scott, 
Watt, Lofgren, Johnson, Pierluisi, Gutierrez, Richmond, DelBene, 
and Garcia. 

Staff Present: Shelley Husband, Chief of Staff & General Coun- 
sel; Branden Ritchie, Deputy Chief of Staff and Chief Counsel; Alli- 
son Halataei, Parliamentarian & General Counsel; Dimple Shah, 
Counsel; Kelsey Deterding, Clerk; (Minority) Perry Applebaum, Mi- 
nority Staff Director & Chief Counsel; Danielle Brown, Parliamen- 
tarian; and Tom Jawetz, Counsel. 

Mr. Gowdy. Good afternoon. The Judiciary Committee will come 
to order. Without objection, the Chair is authorized to declare re- 
cesses of the Committee at any time. We welcome everyone to this 
afternoon’s hearing on H.R. 2278, the “Strengthen and Fortify En- 
forcement (SAFE) Act.”* 

I will now recognize myself for an opening statement, and then 
the gentleman from Michigan. 

The 19 hijackers involved in the 9/11, 2001, terrorist attacks ap- 
plied for 23 visas and obtained 22. The terrorists began the process 
of obtaining visas almost 2 V 2 years before the attack. More re- 
cently, a legal permanent resident and naturalized U.S. citizen in- 
jured and murdered multiple Americans in Boston. 

Abel Arango, a Cuban national, served time in prison for armed 
robbery. He was released from prison in 2004 and was supposed to 
be deported. However, Cuba wouldn’t take him back. DHS had to 
release him because of the Supreme Court’s decision in Zavidas v. 
Davis. He shot Fort Myers police officer Andrew Widman in the 
face. Officer Widman never even had the opportunity to draw his 
weapon. Husband and father of three died at the scene. 


*The bill, H.R. 2278, the “Strengthen and Fortify Enforcement (SAFE) Act,” can be accessed 
at http://www.gpo.gov/fdsys/pkg/BILLS-113hr2278ih/pdf/BILLS-113hr2278ih.pdf 

( 1 ) 
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Sixteen-year-old Ashton Cline-McMurray, an American citizen 
who suffered from cerebral palsy, was attacked by 14 gang mem- 
bers while walking home from a football game in Suffolk County 
outside of Boston. According to his mother, Sandra Hutchinson, 
they beat him with rungs out of stairs, they beat him with a golf 
club, they stabbed him through his heart, and finally through his 
lungs. He, too, really never had a chance. And Ashton’s killers pled 
guilty to lesser charges for manslaughter in the second degree mur- 
der. One of the defendants, Loeun Heng, was recently released 
back onto the streets by the Massachusetts Parole Board. Heng, 
like thousands of other criminal aliens in recent years, initially 
could not be deported because his home country refused to take 
him back — again because of the Supreme Court’s decision in 
Zavidas v. Davis. Heng wound up back on the streets living here 
in the United States. 

Recent events like these underscore the need for Congress to act, 
and compel this and future Administrations to provide for public 
safety first and foremost. We must strengthen and improve our im- 
migration enforcement system not just at the border, but within 
the interior of the United States. 

The SAFE Act was introduced to remedy this current unaccept- 
able state of affairs. The bill, in my judgement, will keep us safe 
in numerous ways. First, it fulfills the intent of the Homeland Se- 
curity Act of 2002, which authorized the placement of Department 
of Homeland Security Visa Security Units at highest-risk U.S. con- 
sular posts. This was an effort to address lapses in the current sys- 
tem, increase scrutiny of visa issuance, and prevent terrorists from 
gaining access to the United States. 

Unfortunately, since 2002 neither the State Department nor 
DHS has put a high priority on the establishment of Visa Security 
Units. Just recently. State Department denied DHS’ request to set 
up a post in Turkey. Visa Security Units exist in only 14 countries. 
Meanwhile, close to 50 countries have been designated as highest 
risk. 

In addition to making it harder for terrorists to enter, the SAFE 
Act allows U.S. Officials to more easily remove terrorists and other 
national security threats. The bill closes loopholes and allows ter- 
rorists to be removed from American soil without threatening the 
disclosure of intelligence sources and methods. Of note, the bill 
bars foreign terrorists or immigrants who threaten national secu- 
rity from receiving immigration benefits such as naturalization and 
discretionary relief from removal. The bill also prohibits immigra- 
tion benefits from being provided to immigrants until a background 
check is successfully passed. 

The SAFE Act also addresses criminal threats. According to re- 
cent data provided by Immigration and Customs Enforcement, 
nearly 4,000 dangerous immigrant criminals have been released in 
just about every year since 2008 because the Zavidas decision re- 
quires DHS to release all aliens with final orders of removal where 
their native country refuses to take them back. Nearly 1,700 con- 
victed criminals have been released thus far this year alone. This 
is unacceptable and is not consistent with the government’s pre- 
eminent obligation to provide for public safety. H.R. 2278 provides 
the statutory basis for DHS to detain, as long as necessary, sped- 
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fied dangerous aliens under orders of removal who cannot be re- 
moved. This provision is based on legislation that former Chairman 
Lamar Smith previously introduced. 

In addition to these provisions, the SAFE Act ensures aliens con- 
victed of sexual abuse of children, manslaughter, two or more con- 
victions for driving under influence, or failing to register as a child 
sex offender or any kind of sex offender are removable. It expands 
the range of conduct for which an alien can be removed pertaining 
to espionage and exploiting sensitive information. 

The bill makes alien members of violent criminal street gangs re- 
movable. This provision is based on legislation introduced pre- 
viously by the gentleman from Virginia, Randy Forbes. The SAFE 
Act also provides ICE agents with the tools they need do their job 
and the protections needed to keep them safe. 

So I look forward to today’s hearing. I especially look forward to 
hearing the testimony of today’s witnesses whose family members 
were taken from them because of our current system’s failure at 
multiple levels. Public safety and national security must be the 
twin overarching pillars of any immigration reform system. 

And with that, I would recognize the gentleman from Michigan, 
the Ranking Member of the full Committee, Mr. Conyers. 

Mr. Conyers. Thank you. Chairman Gowdy. 

We gather here for the tenth hearing on immigration, and I don’t 
say that critically, because this subject is important. And I join in 
welcoming all two, four, six, eight witnesses, but I particularly sin- 
gle out Ms. Tumlin, attorney Tumlin, and the representative from 
the National Council of La Raza, Clarissa Martinez-De-Castro. 
Welcome. 

We’ve held legislative hearings on E-Verify, we’ve had hearings 
on agriculture, the agricultural guest worker bill, and today’s hear- 
ing is an enforcement-only bill. Now, I respect the efforts of my col- 
leagues that are putting such emphasis on enforcement. But H.R. 
2278 is not the right bill for this moment, and I will explain what 
I mean by that, because it’s coming one day before the first hearing 
of our House Judiciary bipartisan task force on over-criminaliza- 
tion. And here’s what we’re doing the day before we have the task 
force meeting. 

It’s alarming that this bill would turn millions of undocumented 
immigrants into criminals overnight. It’s not only terrible politics, 
but it’s inhumane policy as well. I was hoping that we had turned 
a corner on this flawed approach because we’ve tried it before. 

Moreover the bill’s complete and unchecked delegation of immi- 
gration enforcement authority to local police. State enforcement 
agencies will endanger public safety, it will increase racial 
profiling, and infringe basic due process rights. 

Put simply, it’s a dangerous approach to a complicated problem 
and it will harm communities all around the country. This bill 
makes it a crime, potentially a felony, to be an undocumented im- 
migrant in this country. And this is not the first time that there 
have been attempts to turn millions of undocumented immigrants 
into criminals. The last time was in 2005, bill number H.R. 4437, 
and it spurred massive public protests around the country. This bill 
will do the same thing, but in a more subtle way, and by granting 
States and localities total authority to pass their own immigration 
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laws, something that even the bill I referred to in 2005 didn’t do, 
it will put undocumented immigrants all around the country in 
even greater danger. 

The bill simply turns every police officer in the country into an 
immigration agent. In the eyes of many communities that means 
the public safety mission will become a distant second. 

Let’s be clear, this bill will make our communities less safe. 
Study after study has shown that when police become immigration 
agents, crime victims and witnesses don’t come forward, crimes go 
unreported and unresolved and unsolved, and public safety de- 
creases. 

We know that this legislation would lead to widespread racial 
profiling and unconstitutional arrests of U.S. citizens and immi- 
grants alike. How do we know this? Because we’ve seen it in juris- 
diction after jurisdiction around the country that have entered into 
these 287(g) agreements with the Department of Homeland Secu- 
rity. So what does the bill do? Rather than improve on current 
practice and require more oversight over these 287(g) agreements, 
it grants total enforcement authority with no checks at all. 

And so I will put the rest of my statement in the record. I thank 
the Chairman for his indulgence in giving me additional time.* 

Mr. Gowdy. I thank the gentleman from Michigan. 

The Chair would now recognize the gentleman from Virginia, the 
Chairman of the full Committee, Mr. Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. I apologize for not 
being here in a timely fashion myself, but we are hard at work on 
this immigration issue, in many conversations, and that detained 
me from getting back here. 

Successful immigration reform must address effective interior en- 
forcement. This is an integral piece of the puzzle. We can’t just be 
fixated on securing the border, which undoubtedly is an issue of 
paramount concern. We must focus on interior enforcement, or 
more precisely, what to do with unlawful immigrants who make it 
past the border and legal immigrants who violate the terms of their 
visas and thus become unlawfully present in the United States. 

Any real immigration reform effort must guarantee that our laws 
be enforced following a legalization program. This is required in 
order to ensure that future generations do not have to deal with 
once again legalizing millions more people. Interior enforcement of 
our immigration laws is critical to the success of our immigration 
system. 

Unfortunately, the Senate bill actually weakens interior enforce- 
ment in many areas or is simply ineffectual. The Senate bill allows 
aggravated felons who are currently subject to mandatory deten- 
tion to be released in the care of advocacy organizations. The Sen- 
ate bill provides an unworkable framework for deporting gang 
members. The Senate bill directs DHS to ignore criminal convic- 
tions under State laws for crimes such as human smuggling, har- 
boring, trafficking, and gang crimes when adjudicating applications 
for legalization. 


*The information referred to was not available at the time this hearing record was finalized, 
September 30, 2013. 
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Today we turn to H.R. 2278, the immigration enforcement bill in- 
troduced by Trey Gowdy, Chairman of Subcommittee on Immigra- 
tion and Border Security. Mr. Gowdy’s legislation actually 
strengthens Federal immigration enforcement. One reason why our 
immigration system is broken today is because the present and 
past Administrations have largely ignored the enforcement of our 
immigration laws. If we want to avoid the mistakes of the past we 
cannot allow the President to continue shutting down Federal im- 
migration enforcement efforts unilaterally. The SAFE Act will not 
permit that to happen. 

I remain concerned that whatever enforcement provisions Con- 
gress passes will be subject to implementation by the current Ad- 
ministration, which fails to enforce the laws already on the books. 
DHS has released thousands of illegal and criminal immigrant de- 
tainees while providing ever-changing numbers to Congress regard- 
ing the same. DHS is forbidding ICE officers from enforcing the 
laws they are bound to uphold. A Federal judge has already ruled 
DHS’ actions are likely in violation of Federal law. DHS is placing 
whole classes of unlawful immigrants in enforcement-free zones. 
DHS claims to be removing more aliens than any other Adminis- 
tration, but has to generate bogus numbers in order to do so. 

Ultimately, the American people have little trust that an Admin- 
istration which has not enforced the law in the past will do so in 
the future. That is why real immigration reform needs to have 
mechanisms to ensure that the President cannot simply turn off 
the switch on immigration enforcement. 

Mr. Gowdy’s bill contains such a mechanism. Not only does the 
bill strengthen immigration enforcement by giving the Federal 
Government the tools it needs to enforce our laws, but it also en- 
sures that where the Federal Government fails to act States can 
pick up the slack. Pursuant to the SAFE Act, States and localities 
are provided with specific congressional authorization to assist in 
the enforcement of Federal immigration law. States and localities 
can also enact and enforce their own immigration laws as long as 
they are consistent with Federal law. 

The SAFE Act shows how to avoid the mistakes of the past with 
regard to immigration law enforcement, especially the 1986 immi- 
gration law. The bill expands the types of serious criminal activity 
for which we can remove aliens, including criminal gang member- 
ship, drunk driving, manslaughter, rape, and failure to register as 
a sex offender. The bill ensures these individuals cannot take ad- 
vantage of our generous immigration laws. 

In addition to criminal provisions, the bill strengthens Federal 
law to make it more difficult for foreign terrorists and other foreign 
nationals who pose national security concerns to enter and remain 
in the United States. Of note, the bill bars foreign terrorists or 
aliens who threaten national security from receiving immigration 
benefits, such as naturalization and discretionary relief from re- 
moval. Such provisions are particularly relevant following the Bos- 
ton bombing, where naturalized aliens killed, maimed, and injured 
Americans. Under the bill, no immigration benefits can be provided 
to immigrants until all required background and security checks 
are completed, another item that the Senate bill fails to include. 
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Rather, the Senate bill actually authorizes the Secretary to waive 
background checks. 

Mr. Gowdy’s bill also improves our Nation’s first line of defense, 
the visa issuance process. Additionally, the SAFE Act lives up to 
its name and provides much-needed assistance to help U.S. Immi- 
gration and Customs Enforcement officers carry out their jobs of 
enforcing Federal immigration laws while keeping them safe. Not 
only does the bill allow local law enforcement officials already 
working in their communities to pitch in to enforce our laws, but 
the bill also strengthens national security and protects our commu- 
nities from those who wish to cause us harm. The SAFE Act pro- 
vides a robust interior enforcement strategy that will maintain the 
integrity of our system for the long term. 

I look forward to hearing from all of our witnesses today, and I 
thank Chairman Gowdy for introducing this game-changing legisla- 
tion. 

Mr. Gowdy. Thank the gentleman from Virginia. 

The Chair would recognize the gentlelady from California, the 
Ranking Member of the Subcommittee, Ms. Lofgren. 

Ms. Lofgren. Thank you, Mr. Chairman. 

Over the past 6 months this Committee has engaged in a series 
of informative and largely civil discussions regarding immigration 
law. With few exceptions, each of the nine immigration hearings 
thus far have shown that Members of this Committee recognize 
that our immigration system is broken and that it must be fixed 
for America’s businesses and families. Most of the Members have 
recognized at one time or another that deporting 11 million un- 
documented immigrants is not realistic and it would tear parents 
away from children, separate spouses, leave gaping holes in busi- 
nesses and communities across the country. 

That’s why today’s hearing on H.R. 2278 is so disappointing. Por- 
tions of the bill should be familiar to the Committee because they 
draw heavily upon bills that we considered in the 112th Congress. 
Provisions in the bill, for example, would allow people to be de- 
tained indefinitely, perhaps permanently, as well as deported based 
on nothing but the discretionary decision of the Secretary of Home- 
land Security without due process. I am confident that some of this 
language would never survive constitutional scrutiny. 

The bill troubles me more, however, because of how similar it is 
to a bill we considered in the 109th Congress, H.R. 4437. This bill 
contains many provisions from that bill, including provisions that 
essentially turn all undocumented immigrants in the country, 
whether they crossed the border or overstayed a visa, into crimi- 
nals and that say that every day they stay in the U.S. they con- 
tinue to commit a crime. Under this bill, every day an undocu- 
mented father or mother stays in this country to feed and care for 
a child he or she would be committing a crime. Under this bill, 
their family members may be committing criminal acts simply for 
living with them or driving them to the doctor. 

This bill then goes further than H.R. 4437 by unleashing the 
States to enact similar laws and by authorizing State and local offi- 
cers across the country to enforce immigration laws. Every beat cop 
would have the power to apprehend, arrest, and detain a person 
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based on mere suspicion that the person might be unlawfully here, 
and the States could put them in jail simply for being here. 

It’s impossible to read Title 1 without thinking of all the lessons 
we have learned in recent years about what happens when local po- 
lice officers are turned into Federal immigration agents. We now 
know that entrusting immigration enforcement to local police dam- 
ages communities policing practices and leaves communities less 
safe. That’s because it breeds distrust in the community from U.S. 
citizens, legal residents, and undocumented persons alike. 

For years we’ve heard this from major organizations such as the 
Police Foundation, the International Association of Chiefs of Police, 
and the Major Cities Chiefs Association. Salt Lake City Police 
Chief Chris Burbank testified at the hearing last year that placing 
local law enforcement officers in the position of immigration agents 
undermines the trust and cooperation essential to successful com- 
munity-oriented policing. 

Recently we heard it from a survey of Latinos themselves. Forty- 
five percent of those surveyed said they are now less likely to con- 
tact the police if they are the victim of a crime out of fear that offi- 
cers will inquire about their immigration status or the immigration 
status of people they know. Seven out of 10 respondents who are 
undocumented said the same thing. 

When victims of crime and people who witness crime are afraid 
to contact the police, crimes go unsolved. When crimes go unsolved, 
communities lose faith in the ability of police to keep them safe. 
Rather than making our communities safer, something that the 
bill’s title purports to do, this bill would decrease public safety. 

We also now know that placing immigration enforcement author- 
ity in the hands of States and localities results in unconstitutional 
racial profiling and prolonged unlawful detention. The poster child 
for this bad behavior is Maricopa County Joe Arpaio, the self-styled 
toughest sheriff in America. Just last month a Federal judge ruled 
that Arpaio’s office engaged in a pattern of unconstitutional racial 
profiling and unlawful detentions while participating in the 287(g) 
agreement with the Federal Government and in the enforcement of 
Arizona’s owns immigration laws. 

And Arpaio is not alone. Last year the Justice Department con- 
cluded that Alamance County Sheriff and his deputies in North 
Carolina engaged in routine discrimination against Latinos, which 
included illegal stops, detentions, and arrests without probable 
cause. The Justice Department also entered into settlement agree- 
ments with East Haven, Connecticut, following an investigation 
into widespread racial discrimination and abuse against Latino 
residents. The case also involved the Federal criminal arrest of po- 
lice officers on charges such as excessive force, false arrest, obstruc- 
tion, and conspiracy. 

Immigration law is complex. Even Federal immigration officers 
highly trained and with decades of experience in immigration law 
sometimes make mistakes leading to the detention and removal of 
U.S. citizens and lawful permanent residents. Imagine what will 
happen when we turn over this power to people who can’t possibly 
understand the complexities of immigration laws, such as the rules 
surrounding automatic acquisition of U.S. citizens, derivative citi- 
zenship, extensions of stay pending adjudications of petitions and 
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applications, withholding of removal, and the list goes on. This bill 
turns a blind eye to these problems, and that is a gross understate- 
ment. 

We all share the goal of ensuring that immigration laws are en- 
forced. Surely we can do improvements. But this system is utterly 
broken and it can’t be fully enforced without devastating our econ- 
omy, our businesses, our families, and our communities. The ap- 
proach this bill takes is dangerous and it’s wrong, and I hope that 
today’s hearing is not a sign of the direction in which this Com- 
mittee is heading, and I yield back. 

Mr. Goodlatte [presiding]. We thank the gentlewoman for her 
statement. 

All other Members’ opening statements will be made a part of 
the record. And we now welcome our panel today. 

[Witnesses sworn.] 

Mr. Goodlatte. Thank you very much. 

Let the record reflect that all of the witnesses responded in the 
affirmative. 

And please be seated. 

Sheriff Paul Babeu is an elected official and the chief law en- 
forcement officer of Pinal County, Arizona. Sheriff Babeu has 
served as the president of the Arizona Sheriffs Association and 
was named National Sheriff of the Year in 2011 by the National 
Sheriffs’ Association. Additionally, Sheriff Babeu served his country 
in the National Guard for 20 years. During that time he served a 
tour in Iraq, as well as a deployment in Arizona as part of Oper- 
ation Jump Start. In 2006 and 2007 he worked as the commander 
of Task Force Yuma supporting the United States Border Patrol. 
Sheriff Babeu earned his master’s degree in public administration 
from American International College, graduating summa cum 
laude. 

Mr. Chris Crane currently serves as the president of the Na- 
tional Immigration and Customs Enforcement Council 118, Amer- 
ican Federation of Government Employees. He has worked as an 
immigration enforcement agent for the U.S. Immigration and Cus- 
toms Enforcement at the U.S. Department of Homeland Security 
since 2003. Prior to his service at ICE, Chris served for 11 years 
in the United States Marine Corps. He has testified before this 
Committee before. 

Thank you for returning again. 

Sheriff Sam Page is an elected official and the chief law enforce- 
ment officer of Rockingham County, North Carolina. Sheriff Page 
serves as the — I’m sorry, I think I am stealing the thunder of the 
gentleman from North Carolina, Mr. Coble, who asked, and I 
agreed, and then forgot to recognize him for the purpose of ac- 
knowledging Mr. Page, Sheriff Page. 

Mr. Coble. Mr. Chairman, you may steal my thunder any time 
you like. But before I introduce Sheriff Page, the case to which my 
friend from California referred earlier in North Carolina, I think 
that’s still in litigation. I don’t think it’s been resolved at this point. 

Sheriff Page is serving in his fourth term as high sheriff of Rock- 
ingham County. In addition to that, he has served on the National 
Sheriffs’ Association Border and Immigration Committee since 
2012. Sheriff Page is a veteran of the U.S. Air Force, having served 
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5 years in the Air Force. He is also a graduate of the National Se- 
curity Institute. 

Sam Page is a law enforcement officer par excellence. I don’t 
want to embarrass you, Sam, but I’m going to compliment you. 

A friend of mine once asked how well I knew Sam Page. I said 
I know him very well. And my friend said he’s a good sheriff, but 
more importantly he’s a good man. And I echo that, and I am hon- 
ored to introduce him, Mr. Chairman, to my friends on the Judici- 
ary Committee. 

Sam, good to have you and your colleagues with us today. I yield 
back. 

Mr. Goodlatte. And thank you. And I will simply add my wel- 
come to that given by the distinguished gentleman from North 
Carolina. 

Mr. Jamiel Shaw is the father of Jamiel Shaw, Jr., a high school 
football star who was murdered by an illegal alien gang member. 
Jamiel Shaw, Jr., was a 17-year-old honor student being recruited 
by schools such as Stanford and Rutgers when his future was cut 
short by a gang member who was in the United States illegally. 
Mr. Shaw has since campaigned for Jamiel’s Law to be enacted. 
This law would prevent Los Angeles from being a sanctuary city for 
illegal alien gang members and would implement stronger enforce- 
ment measures to prevent illegal immigration. 

It is my particular pleasure to introduce the Honorable Randy C. 
Krantz, who serves as the elected Commonwealth’s Attorney for 
Bedford City, Virginia, a position he has held since 1995. He is the 
Director for the Bedford County Violent Crime Response Team, as 
well as the legal advisor for the Bedford Forensic Nurse Program. 
Additionally, Mr. Krantz is a member of the Southern Virginia 
Internet Crimes Against Children Task Force. He earned his un- 
dergraduate degree from Lynchburg College and his juris doctorate 
from the University of Richmond, as well as an MAR degree from 
Liberty University, and continued his education in my law firm 
many, many years ago, more than 20 . 

You’re very welcome today, Randy. 

Ms. Sabine Durden is the mother of Dominic Durden, who was 
killed in a vehicle collision with an illegal immigrant. Dominic was 
a dispatcher for the Riverside County Sheriffs Department and a 
licensed pilot. He was killed when he was riding his motorcycle to 
work and was hit by an illegal immigrant in a pickup truck who 
had two drunken driving convictions but was not in possession of 
a driver’s license. Dominic was Ms. Durden’s only child. 

Ms. Karen Tumlin is the managing attorney for the Los Angeles 
office of the National Immigration Law Center. She has been with 
NILC since 2005 and her focus has been on serving low-income im- 
migrants. Ms. Tumlin also worked as a research associate at the 
Urban Institute before going to law school, where she worked on 
immigration issues. Additionally, she spent a year as a Luce Schol- 
ar in Thailand working on a study on child trafficking for the 
United Nations International Labor Organization. Ms. Tumlin 
earned a juris doctorate and a master’s degree in public policy from 
the University of California at Berkeley. 

Ms. Clarissa Martinez-De-Castro is the director of civic engage- 
ment and immigration at the National Council of La Raza. Ms. 
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Martinez oversees the organization’s work to advance NCCR immi- 
gration priorities, as well as efforts to expand Latino policy advo- 
cacy and electoral participation. A naturalized United States cit- 
izen, she is a graduate of Occidental College and Harvard’s Ken- 
nedy School of Government. 

Welcome to each and every one of you. This is a large panel. And 
I want to assure each of you that your written statements will be 
entered into the record in their entirety, and I ask that each of you 
summarize your testimony in 5 minutes or less. To help you stay 
within that time, there is a timing light on your table. When the 
light switches from green to yellow you will have 1 minute to con- 
clude your testimony. When the light turns red it signals that the 
witness’ 5 minutes have expired. 

And I want to also note that I have an amendment on the floor 
in the National Defense Authorization Act coming up in a little bit 
and I will have to step out. Chairman Gowdy or others will fill the 
Chair. We will keep the hearing going in a smooth fashion. I apolo- 
gize in advance for not being here for all of it, but I will be here 
for almost all of it, and all of your testimony is important to me. 

And we will start with you. Sheriff Babeu. Am I pronouncing 
that correct? Good. Thank you. 

TESTIMONY OF THE HONORABLE PAUL BABEU, 
SHERIFF OF PINAL COUNTY, FLORENCE, AZ 

Sheriff Babeu. Sheriff Paul works just as well. 

Thank you, Mr. Chairman and Members, for allowing me to tes- 
tify today. A little bit about Pinal County. We are larger geographi- 
cally than the State of Connecticut. We only have 15 counties in 
Arizona. And we’re still a rural county, we have 400,000 residents. 
And we’re a full service law enforcement agency, meaning that 
we’re primary responders to the majority of the residents of our 
county. 

We’re not on the border. In fact, we’re 70 miles north of the bor- 
der. Yet we’re the number one pass-through county in the United 
States, over 3,000 counties. How can that be? Well, terrain fea- 
tures, the interstates naturally funnel through Pinal County on 
their way to Metro Phoenix and then other parts, possibly to your 
districts and people that you represent. 

According to a recent GAO study, says that 56 percent of the bor- 
der is not under operational control. That’s a term that has been 
used in the past, a metric, if you will, by the Border Patrol. In my 
opinion and the opinion of most Americans, 44 percent is a failing 
grade. America can secure the border if we replicate the success of 
what’s been accomplished in the Yuma Sector. 

Mr. Chairman, you pointed out in my introduction that I served 
as a commanding officer, as an Army officer for a year and a half 
in Yuma. And I could speak to that experience. Essentially what 
happened there is, of the nine sectors from California to Texas, we, 
in direct support of our heroes in Border Patrol, were able to bring 
a 90 percent reduction in illegal entries and drug smuggling in that 
sector. So I reject anybody saying that the border cannot be se- 
cured. 

Three key elements in the McCain-Kyl plan, our former Senator 
Kyi from the State of Arizona. I was proud to be the prime author 
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of that legislation, and the three key components of that was 6,000 
armed soldiers, which the Senate bill does not have, for a period 
of 2 years so you can get in sequence to the second step, is built 
and complete a double barrier fence, originally authored by former 
Representative from San Diego Rankin — not Rankin — Duncan 
Hunter. In fact. President Clinton, to his great credit, signed that 
bill. He wanted three barriers and he gave him two. And it’s not 
just build a border fence for 2,000 miles, it’s 700 miles of the ap- 
proximately 2,000-mile border. And it’s already predetermined 
area, that high-trafficked areas and areas where there’s built-up or 
urban centers that are there. And you have infrared cameras, cam- 
eras, lighting, and sensors to detect incursions as well. 

Third, in sequence, is this novel concept of enforcing the law. 
When that happened — and it couldn’t get there in the Yuma Sector 
until the first two components were there of the armed soldiers and 
building the infrastructure necessary — and when they enforced the 
law we saw the numbers drop dramatically. So that’s what’s called 
the proof of concept that should be brought to all other sectors. 

I strongly oppose the Senate’s — what’s referred to as the gang of 
eight plan because they offer all of these other items of a path to 
citizenship prior to ascertaining and guaranteeing that the border 
is secured, that the laws are enforced. 

Secretary Napolitano almost on a daily basis proclaims that the 
U.S. -Mexican border is secured. As part of the legislation, why I 
favor this as opposed to the Senate bill, is the Senate allows the 
Secretary of Homeland Security 6 months to come up with a plan 
to secure the border. My question is, I believe that was her job for 
the last 4 V 2 years, is secure the border. And when you look at num- 
bers of 123,000 illegals that have been apprehended where I live 
in the Tucson Sector, that is last year, ladies and gentlemen. And 
that just reflects those who were apprehended, not those who got 
away or got through. 

And last, just over a year ago, our county, Pinal County lead the 
21-member law enforcement agency effort with the largest drug 
busts in the history of Arizona, $2 billion to $3 billion, against 
members of the Sinaloa Cartel, 76 members arrested, 108 fire- 
arms — not handguns but rifles — and AK-47s. And these what in 
law enforcement we call clues that the border is not more secure. 

The Secretary and others point to the dip in the numbers, and 
that is more a reflection of the economy. I am here to stand in sup- 
port of Mr. Gowdy’s SAFE Act. And we’ve seen this movie before, 
in 1986, and if we go down that path it’s not going to end well and 
it’s going to have more devastating effect. 

Thank you for allowing me to speak today. 

Mr. Goodlatte. Thank you. Sheriff Paul. 

[The testimony of Sheriff Babeu follows:] 
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Sheriff Paul Babeu 
Pinal County, Arizona 

Junel3^ 2013 


H.R. 2278 

“Strengthen and Fortify Enforcement Act” 
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Pinal County Sheriffs Office 


June 13*, 2013 


To: CommUtee Hearing on HR. 2278 “Strengihen and Forlifji Enforcemem Act" 


Pinal County, Arizona is always listed among the fastest growing counties in America. Located between 
Phoenix and Tucson we also have another not so favorable title... Pinal County is the "Humber One Pass 
Through County far Drug and Human Trafpddng in all of America. " Over half of the illegals entering 
America come through Arizona. According to U.S. Border Patrol, last year alone they captured 123,285 in 
the Tucson sector which is the busiest and deadliest of any of the nine southwest sectors. U.S. Border Patrol 
has acknowledged this number docs not take into account another conservative estimate of double this 
number of illegals that made it into the United States undetected. Of those illegals that were caught. 1 7 to 
30 percent of them already have a criminal record in the United Slates. 

According to a recent GAO report, 56“/# of the border is NOT under “Operational Control. " In my opinion, 
and the opinion of most people, 44% is a failing grade. Arizona has four counties wbich share the border 
with Mexico. Yuma County is under operational control at this time. The other three border counties 
(Pima, Santa Cruz and Cochise County) are not, America can secure the border if we replicate the success 
of what was accomplished in the Yuma Sector. The Yuma Sector has now attained a 97% reduction of 
illegal bolder crossings. The Senator McCain/K.yl 10-Point Border Security Plan is developed largely from 
the learned successes of the Yuma Sector during Operation Jump Start. The Senator McCain/Kyl lO-PoinI 
Border Security Plan needs to be implemented to attain a secure ^rder with Mexico. 

There are three key elements of the Senator McCairt/Kyl Plan. Immediately deploy 6,(X)0 armed soldiers for 
a period of two years to immediately secure the border. While armed soldiers are deployed, the double 
barrier fence is completed with the supportive surveillance platforms, lighting, sensors and supportive roads 
to support rapid deployment of US Border Patrol. Thirdly, fiitly enforce the law without any diversion 
option for illegals. This compromise of "catch and release " has undermined the rule of law, since there are 
no consequences. 

I strongly oppose the proposed immigration reform offered by the so called “Gang of Eight". Officially 
titled the “Border Security, Economic Opportunity, and Immigration Modernization Act pf 201S* or the 
"Schumer-McCain Immigration Bill. “ 

Wc must secure the border first, prior to any discussion of green cards and a path to citizenship offered to 
nearly 20 million Illegals and their families. This plan gives everything to President Obama upfront, while 
border security is promised once again on the backend. We arc about to repeat history, when in 1986 
President Reagan gave amnesty to 2 million illegals. Now, the stakes are far higher, yet it seems that we 
haven’t learned our lesson. The failure to secure the border after the Reagan amnesty got us where wc are 
today with 1 1 to 20 million illegals in our Country this plan will repeat hi.story. 


971 Jason Lopez Circle Building C * P.O. Box 867 * Florence, AZ 85132 
Main (520) 866-6800 * Fax (520) 866-5 1 95 • TDD (520) 868-6810 
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Secretary Janet Napolitano almost daily proclaims that our US/Mexican border is already secure in an effort 
to pave the way to amnesty. One year ago, the Tucson sector alone had 123,285 illegals apprehended and 
now the Chief of the U,S. Border Patrol recently testified that this number is up more than 13%. 
Additionally, our Sheriffs Office recently led a multi-agency investigation which busted the largest drug 
smuggling operation in tlie history of Arizona, valued between $2-S3 Billion, arresting 76 individuals of the 
Sinaloa Mexican Drug Cartel and seized 108 of their fireanns. In law enforcement, we call these clues; the 
border is NOT more .secure than ever. 

This immigration reform plan gives Secretary Napolitano six months to come up with a border security 
plan. What has she been doing for the past four years? She deceptively proclaims border security in order to 
convince the American people that the border is secure and yet she tells law enforcement officials that the 
border can’t be secured. In Nogales, Arizona on July 201 1 Secretary Napolitano personally told me and 
several law enforcement officials that “we are never going to seal the border, and since the beginning of 
time, we ’ve always had contraband and smuggling going through it. " 1 along with most Americans wonder 
how the person in charge of securing the border can say we can’t do it. The border can must be secured. 
It has already happened in the Yuma Sector where border crossings have been reduced by 97%. 

Most agree that we need to reform our immigration system, yet logic and history should demand that our 
border must be secured first. I applaud this effort to add significant resources to build fencing, add needed 
staff, and improve security. This has to he done first. What is the justification to not secure the border first 

and then start on reform? i do not trust that the border will be secured under tliis plan, since the very people 

in charge already believe we have security. We are asked to trust the very' people who recently released 
2,228 criminal illegals to our streets and continue to refuse to provide me their names, criminal history, their 
individual threat assessment, and location of their supervised release. We are asked to trust the very people 
who covered up Benghazi and gave over 2,000 hi^ powered weapons (AG Holder’s hast & Furious) to the 
Mexican Drug Cartel that we are fighting. The only failsafe of this plan is if the border is not 90% seeme, 
the plan calls to establish a commission years later to study what went wrong. Border security is a grave 
national security concern. 

H.R. 2278 “Strengthen and Fortify Enforcement Act" is the best plan I have seen presented to protect 
America. The bill if approved will give law enforcement agencies across the United States clear direaion 
so immigration enforcement can be consistent Ihrougliout all communities. 

On a daily basis in Pinal County, law enforcement and citizens are forced to live with the results of an 
unsecui-ed border. H.R. 2278 the “Strengthen and Fortify Enforcement Act" will give our deputies and law 
enforcement members across the nation, the authority they need to arrest and detain with those involved 
with drug and human trafficking who come freely tluough our open border. The citizens of Pinal County 
have elected and given me their sacred trust to ensure they are safe. AliJiost daily, dq)uties of my office are 
involved in vehicle pui'suits with cartel members smuggling drugs or humans, we have had executions, 
warnings from the U.S. Department of Homeland Security that the cartels members from Mexico were 
going to be sending assassins to Pinal County to execute other cartel members, we have had cartels send 
“Rip Crews" who have been involved in gun battles with other cartel members, “Rip Crews" have 
conducted traffic stops on individuals and committed robberies, we have seen homicides, home invasions, 
kidnappings, shootings, sexual assaults, bui’glaries and thefts. Deputies have confronted armed individuals 
both in the deseit and in vehicles and have been involved in shootings and physical confrontations. 
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I urge diis committee to give your fill! support to H.R. 2278 the "Strengthen and Fortify Enforcement Act" 
as it will give law enforcement and communities the power we need to keep our citizens sate. This 
legislation also makes it more difficult for terrorists and other aliens who pose national security concerns to 
enter and remain in the United States, protects the American public by facilitating the removal of criminal 
aliens, improves our nation's first line of defense - the visa issuance process, and provides additional 
assistance to U,S, Immigration and Customs Enforcement officers in carrying out their jobs of enforcing 
Federal inunigration laws. 

Respectfully, 

Paul Babeu, Sheriff 
Pinal County 


97 1 Jason Lopez Circle Building C * P.O. Box 867 * Florence, AZ 85132 
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Mr. Goodlatte. And we’ll now welcome Mr. Crane. 

TESTIMONY OF CHRIS CRANE, PRESIDENT, NATIONAL IMMI- 
GRATION AND CUSTOMS ENFORCEMENT COUNCIL 118, 

AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 

Mr. Crane. Good afternoon, Chairman Goodlatte, Ranking Mem- 
ber Conyers, and Members of the Committee. We are still reading 
through the SAFE Act, introduced by Congressman Trey Gowdy. 
However, my initial reaction is one of great appreciation and sup- 
port for Congressman Gowdy’s efforts. I applaud Congressman 
Gowdy and his staff for creating a bill that makes public safety a 
priority through reforms to enforcement. 

Unfortunately, gang of eight legislation currently before the Sen- 
ate reflects an absence of law enforcement input as it contains no 
tangible plan for border security and essentially ignores interior 
enforcement altogether, while simultaneously creating a path to 
citizenship for members of criminal street gangs and most other 
criminal aliens. We hope that members of both parties in the 
House and the Senate will review the provisions of the SAFE Act 
as gang of eight legislation ignores interior enforcement and con- 
tinues practices which have led to the Nation’s current immigration 
problems. 

With visa overstays accounting for approximately 40 percent of 
the 11 million aliens currently in the United States illegally, S. 744 
speaks only of increases to border enforcement, not interior enforce- 
ment. Investments in border security will never address the prob- 
lem of visa overstays, which again account for nearly half of all ille- 
gal aliens currently in the United States. Investments on the bor- 
der will also do nothing to ensure that everyone who successfully 
crosses the border illegally is apprehended and removed, as that is 
also ice’s interior enforcement mission. 

Since 9/11, the Border Patrol has tripled in size, while the inte- 
rior enforcement component of ICE appears to have become small- 
er. ICE is tasked with apprehending and removing 11 million ille- 
gal aliens in the United States, as well as 30 million aliens legally 
in the U.S. who are subject to removal for status violations, gen- 
erally being criminal convictions. In short, ICE polices 40 million 
people in 50 States, Guam, and Puerto Rico, with just 5,000 offi- 
cers, a force half the size of the Los Angeles Police Department. Of 
those 5,000 officers, hundreds work as detention guards in deten- 
tion centers instead of performing law enforcement duties due to 
the elimination of detention guard positions during transition from 
INS to DHS. The transition also split ICE’s 5,000 officers into two 
separate with two different arrest authorities, thereby crippling the 
agency’s ability to use its handful of officers across the full spec- 
trum of immigration enforcement. 

The gang of eight’s so-called comprehensive reform ignores red 
flags at ICE and does nothing to reform interior enforcement in an 
agency tasked with that mission. The SAFE Act, however, takes 
aggressive steps to fix these problems. It adds additional officer po- 
sitions, establishes the same arrest authorities for all officers, 
takes law enforcement agents out of detention centers, replacing 
them with detention guards, provides additional ICE trial attor- 
neys, support staff, and much-needed protective equipment for offi- 
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cer and agent who face growing criminal populations that are in- 
creasingly violent and confrontational. 

In order to combat the criminal alien problem within the United 
States and keep dangerous criminals off the streets drafters, of the 
SAFE Act clearly reviewed current immigration laws and identified 
areas of concern in an effort to eliminate loopholes for criminals 
and keep communities safe. The SAFE Act adds upon aggravated 
felony charges involving the sexual abuse of children, homicide, 
manslaughter, child pornography, firearms offenses, passport 
fraud, stalking, and child abuse. It makes gang members deport- 
able, detains dangerous criminal aliens that we can’t deport, and 
expands on charges for espionage, crimes again government, and 
other criminal activities. It provides support for local law enforce- 
ment and legally strengthens ICE detainers, keeping criminals off 
the street. 

In conclusion, it is our opinion that the approach taken in the 
SAFE Act is the approach needed to fix our broken immigration 
system. To effectively address the thousands of concerns through- 
out our Nation’s broken immigration system, we must take a dili- 
gent and systematic approach of reviewing current laws, practices, 
and resources to prevent repeating the mistakes that currently 
exist and ensure that future laws can be effectively implemented 
and enforced. 

Thank you, and that concludes my testimony. 

Mr. Goodlatte. Thank you, Mr. Crane. 

[The testimony of Mr. Crane follows:] 
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Good Afternoon Chairman Goodlatte, Ranking Member Conyers and members of the 
Committee, 

Introduced late last week, we are still reading through the “Strengthen and Fortify 
Enforcement Act” or “SAFE Act” from Congressman Trey Gowdy. Flowever, my initial 
reaction is one of great appreciation and support for Congressman Gowdy’ s efforts, I applaud 
Congressman Gowdy and his staff for creating a bill that focuses on public safety through 
reforms to enforcement. As representatives of ICE agents and officers on the front lines of 
immigration enforcement, our union has been focused on ensuring that public safety and national 
security issues are a part of any new immigration legislation drafted by Congress. Unfortunately, 
we have for the most part been ignored by both the White House and the Senate. Gang of Eight 
legislation currently before the Senate reflects an absence of law enforcement input as it contains 
no tangible plan for border security and for the most part ignores interior enforcement altogether, 
while simultaneously creating a path to citizenship for members of criminal street gangs as well 
as a majority of criminal aliens currently residing in the United States illegally. In short, we are 
shocked by the lack of border security and interior enforcement measures as well as the level of 
criminality permitted by the Gang of Eight legislation. We hope that both Democrats and 
Republicans, in both the House and the Senate, will review the provisions of the SAFE Act, as 
well as its spirit and intent. As I have said in previous testimony, enforcement is not a “dirty 
word.” It saves lives. Enforcement is the means by which we prevent people from dying in the 
desert. It is the means by which we counter human trafficking and a multitude of other crimes 
that hann, kill and otherwise victimize millions of citizens, residents and other aliens residing 


within the United States. 
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However, it appears that the individuals and organizations involved in crafting the Gang 
of Eight legislation purposely ignored interior enforcement with the intent of continuing the 
practices which have led to the nation’s current immigration problems. The proof of this is the 
bill itself, S.744, the Gang of Eight’s immigration legislation. 

With visa overstays accounting for an estimated 40% of the 1 1 million illegal aliens 
currently in the United States (4. .5 million), S. 744 speaks only of significant increases to border 
enforcement, not interior enforcement. Clearly, 4..') million visa overstays entered the United 
States legally, and did not illegally cross our nation’s borders. This is a problem that cannot be 
stopped by the United States Border Patrol. Investments in border security will never address 
this problem, which accounts for almost half of all illegal aliens currently in the United States. 

Additionally, investments on the border will do nothing to ensure that everyone who 
illegally crosses the border into the United States is apprehended and removed. That again is 
ice’s interior enforcement mission. The number of illegal aliens currently on the interior of the 
United States stands at the staggering count of 1 I million. We believe that millions more will 
enter illegally even if S. 744 passes, as its border security measures are lacking and would not 
appear to take affect for five to ten years following enactment. Also, it is doubtful that any 
border security plan will ever reach a one hundred percent apprehension rate. 

But ice’s mission doesn’t stop at 1 1 million illegal aliens on the interior of the United 
States. It is also ICE’s mission and responsibility to police criminals and status violators among 
the approximately 30 million aliens legally in the United States. This makes for approximately 
40 million aliens, both legal and illegal, that ICE is tasked with policing. For the most part, ICE 
polices this group of 40 million people spread across 50 states, Guam and Puerto Rico with 



21 


approximately 5,000 officers and agents - a force approximately half the size of the Los Angeles 
Police Department. 

Unlike most police departments; however, ICE does not have separate departments and 
officers that handle special needs such as Court Security, Juvenile Services, Probation and 
Parole, Detention Management and Transportation. This handful of ICE officers nationwide 
handles these duties as weil. In addition, these 5,000 officers and agents do something that no 
other law enforcement agency in the nation does, they deport people to every comer of the globe. 

Since 9/11, the Border Patrol has approximately tripled in size, while the interior 
enforcement component of ICE, Enforcement and Removal Operations (ERO), appears to have 
become smaller. When DHS was established, ERO/ICE effectively lost its special agents to 
Homeland Security Investigations; ICE lost a position titled Immigration Agent (lA), as well as a 
position titled Detention Enforcement Officer (DEO). While ICE lost two positions and 
effectively moved another to a predominantly “Customs Enforcemenf’ role, ICE did not lose any 
of the immigration related duties previously performed by these positions. Asa result, hundreds 
of officers from within our handful of 5,000 fully trained federal immigration agents, work as 
detention guards in detention centers instead of arresting criminals on the street and in jails and 
prisons. Adding further to the problem, while all ICE ERO officers have the same training 
requirements, the 5,000 officers are split into two separate positions with two different arrest 
authorities. These differing arrest authorities literally lead to situations in which officers who are 
prepared to make an arrest or assist another agency in doing so can’t because they don’t have the 
tlill arrest authorities under the INA — again, even though they all have the same training. 
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Never have I seen any organization, because of its dysfunctional structure and 
organization, so clearly set up for failure, as ICE Enforcement and Removal Operations. Yet the 
Gang of Eight legislation ignores red flag after red flag at ICE which strongly indicate the need 
for changes. While S. 744 claims to be a “comprehensive reform” it does nothing to reform 
arguably our nation’s most critical immigration component in need of the most reforms - interior 
enforcement and the agency tasked with that mission. 

The SAPE Act, however, takes aggressive steps to fix these problems by adding much 
needed additional officer positions to ICE ERO, as well as by creating force multipliers from 
within existing officer resources by providing all officers and agents with equal arrest authorities 
and reinstituting limited numbers of Detention Enforcement Officers so that immigration agents 
who currently perform detention guard duties can be reassigned back to law enforcement duties. 
The SAFE Act also provides additional ICE prosecuting attorneys, much needed administrative 
staff, and much needed funding for weapons and safety equipment to protect ERO officers and 
agents who face growing criminal alien populations in the field which are increasingly violent 
and confrontational. The SAFE Act also provides for an ICE advisory council which will 
include ICE officers and trial attorneys to increase communication between boots on the ground 
employees and members of Congress. 

In order to combat the criminal alien problem within the United States and keep violent 
or otherwise dangerous criminals off the streets, the drafters of the SAFE Act clearly reviewed 
current immigration laws making fixes to identified areas of concern in an effort to shut down 
loopholes for criminals and keep communities safe. Some of those changes include: 


SAFE expands upon aggravated felony charges involving the sexual abuse of children; 
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• SAFE adds the charges of homicide and manslaughter to the definition of aggravated 

felony; 

• SAFE adds child pornography to the list of aggravated felony charges; 

• SAFE makes aliens convicted of failing to register as sex offenders inadmissible and 

deportable; 

• SAFE expands aggravated felonies to include not just those who committed the act, but 

also those who solicited, commanded or abetted such offenses; 

• SAFE makes aggravated felons; aliens with convictions for certain fraud offenses, 

firearms offenses, stalking and child abuse inadmissible; 

• SAFE expands the range of passport crimes related to passport fraud that constitute 

aggravated felonies; 

• SAFE malces two or more convictions for DUI an aggravated felony; 

• SAFE appears to prevent classes of aliens other than lawful permanent residents from 

purchasing or owning firearms; 

• SAFE appears to expand the range of conduct for which an alien can be inadmissible as it 

pertains to espionage, exporting sensitive information, overthrow of the United States 
Government and other criminal activities; 

• SAFE makes members of criminal street gangs inadmissible and deportable; 

• SAFE allows DHS to detain dangerous criminal aliens who can’t be deported; 
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• SAFE provides 287(g) programs to requesting States and localities w’hich identify a need 

for stronger participation in enforcing immigration laws in their areas; 

• SAFE requires State and local law enforcement agencies to honor ICE detainers ensuring 

that ICE agents and officers can assume custody before criminals are released from jails 
back into communities; 

• SAFE withholds certain Federal grants from States and localities that become sanctuary 

cities and thereby violate Federal immigration laws and release criminals from jails back 
into communities. 

In conclusion, it has been our opinion from the beginning that the approach taken in the 
SAFE act is the approach needed if as a nation w’e are serious about fixing our broken 
immigration system. “Immigration,” w'hether defined as our written immigration law’s, the 
processes of both legal and illegal immigration, and/or the policies, practices and resources of the 
multiple agencies tasked with varying immigration related missions, is far too complex, diverse 
and far reaching of a problem to effectively address through a comprehensive approach. To 
effectively address the thousands of concerns throughout our nation’s broken immigration 
system, w'e must take a diligent and systematic approach of reviewing our current law’s, practices 
and resources to prevent repeating the mistakes that currently exist and ensure that any future 
laws can be effectively implemented and enforced. 

We look forward to further review and discussion of the SAFE Act in the weeks and 
months to come, and humbly offer our assistance in the development of amendments, if any are 
needed. 


Thank you and that concludes my testimony. 
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Mr. Goodlatte. Sheriff Page, welcome. 

TESTIMONY OF THE HONORABLE SAM S. PAGE, SHERIFF OF 
ROCKINGHAM COUNTY, WENTWORTH, NORTH CAROLINA 

Sheriff Page. Thank you. Mr. Chair, Co-Chair, and distinguished 
Members of the U.S. House of Representatives Judiciary Com- 
mittee, I gave greetings from Rockingham County, North Carolina. 
I believe t^hat you all in Congress have one of the toughest jobs in 
our Nation today: You’re being asked to fix a broken immigration 
system in the U.S. and to make sure that your legislation will pro- 
vide a solution that will last for many years to come. 

I come before you today not as an expert in immigration law or 
border security, I am just one of 3,080 sheriffs in America that is 
asking for your help in solving our border security and immigration 
problem. 

Between 2011 and 2012, while working with the Drug Enforce- 
ment Agency task force in my county, 12 Mexican cartel associates 
were arrested in our county, along with lots of Marijuana, millions 
of dollars of cash, kilos of cocaine, AR-15 rifles, and assorted fire- 
arms. The sheriff mentioned earlier, next to my county, Alamance 
County reported that he had two drug-related execution-style mur- 
ders in the past 5 years. According to the Drug Enforcement Agen- 
cy report. North Carolina is second place compared to the Atlanta 
region in drug trafficking routes by the Mexican drug cartel. And 
these cartels reported to be operating in almost 1,200 cities in 
America. 

In 2 to 3 days — here is the relationship to the border — 2 to 3 
days the illegal drugs traveling from the border can be anywhere 
in the United States and also in rural Rockingham County, North 
Carolina. In North Carolina since 2010 I’ve process working with 
the Eederal ICE Secure Community Programs 151 persons that are 
criminally charged that are illegal in the U.S. Two of the detainees 
have returned back to be rearrested. It has cost us $330,000 to 
house those inmates and approximately 66 percent of those ar- 
rested were charged with traffic-related offenses. 

I have traveled to Arizona and Texas in the past 3 years to see 
firsthand what my fellow sheriffs, what they’re dealing with along 
the border, experiencing drug trafficking, human trafficking, illegal 
immigrations, and other than Mexican crossings along our porous 
southern border of Mexico. And this information is being shared 
with sheriffs from North Carolina and across the U.S. 

While I was at a briefing I had the opportunity to ask the ques- 
tion of Secretary Napolitano. I asked her, why have we not de- 
clared the Mexican drug cartel a terrorist organization, and what 
is the reluctance for this Administration to place a regular military 
force on our southern border with Mexico? And her answer to me 
was. Sheriff, we’re not at war with Mexico. 

But, you know, can you imagine how frustrating that answer was 
to me, because I tend to differ with the Secretary. Because in the 
past 6 years 58,000 Mexican citizens have been murdered by the 
Mexican drug cartel in Mexico just south of our border. That’s a 
war, that’s a drug war. 

I have read the proposed House bill 2278, and these are a few 
of my comments. Quickly, I will state the bill empowers all law en- 
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forcement in America to cooperate making our communities safer. 
Federal ICE agents get the congressional backing that they’ve 
needed for a long time. The bill allows for Border Patrol agents to 
cross Federal land without fear of sanction and legal roadblocks. 
The bill places oversight and accountability on the Secretary of 
Homeland Security. The bill provides the needed funding for immi- 
gration detention resources and detention officers. 

The bill does not reward municipalities that have chosen to be- 
come sanctuary cities in violation of our U.S. Immigration law. The 
bill reduces the chances of criminals of all types from receiving 
benefits in status in our country. Because I believe that Senate bill 
744 we talked about earlier, I believe that it does give a path to 
citizenship for those criminally charged who are illegal in our coun- 
try. 

The bill improves our visa issuance process, and it also estab- 
lishes an ICE advisory council to Congress. I have read the public 
safe provisions of Senate bill 744 introduced by the gang of eight 
committee. I have also reviewed the proposed SAFE Act, H.R. 2278. 
In the short amount of pages your House bill will restore the rule 
of law in immigration enforcement in America, as well as the au- 
thority reserved for the ICE agents to conduct proper interior and 
immigration enforcement with those powers protected by congres- 
sional legislation. 

Senate bill 744 fails to meet that standard, in my opinion, and 
I believe its provisions would not only provide amnesty for criminal 
violators, but could endanger the public, which I as sheriff am 
sworn to protect. I do not believe that S. 744 has true intentions 
of tracking visa overstay violators, because if it was the intention 
biometric tracking would be used at all international ports of entry. 
And costs was stated recently in debates in the Senate about the 
decline in that technology usage. In my opinion, you can’t place the 
cost on one single American life when it comes to homeland secu- 
rity. 

Secretary Napoli tano said that this was not an immigration bill, 
but instead a public safety bill. My comment, is if it was a public 
safety bill how come law enforcement wasn’t involved in the 
crafting this bill? 

Lastly, border security in S. 744 seems to be secondary to am- 
nesty. Mr. Chairman, I personally want to thank you all for giving 
me the opportunity to come before you today and answer your 
questions. I look forward to any questions you might have. Thank 
you. 

Mr. Goodlatte. Thank you. Sheriff. 

[The testimony of Sheriff Page follows:] 
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Mr. Chairman, Co-Chairman, and Distinguished members of this U.S. House of 
Representatives Judiciary Committee. I give greetings from the citizens of 
Rockingham County, North Carolina whom I represent. 

Currently, I am serving in my fourth term as the elected Sheriff of Rockingham 
County, NC. I am the past President of the North Carolina Sheriffs' Association, 
and currently serve on the National Sheriffs' Association Border Security and 
Immigration Committee as Co-Vice Chair. I am a Veteran, and have served for 
more than thirty years in civilian law enforcement in North Carolina. 

I believe that you all in our Congress have one of the toughest jobs in our Nation 
today. You are being asked to fix our broken immigration system in the U.S., and 
to make sure that your legislation will provide a solution that will last for many 
years to come. I come before you today not as an expert in immigration law or 
Border Security. I am just one of 3080 Sheriffs in America that is asking for your 
help in solving our Border Security and immigration problem that impacts all of 
our citizens across the U.S. in many ways. 

In 1990 I had my first encounter with illegal immigration in my county. Vi/hile on 
patrol we located six suspicious subjects hitchhiking along our bypass highway. It 
turned out they were all in the country illegally. When I.C.E. was contacted, I was 
told by the Agent on duty that if we had not charged the subjects, to release 
them; because they did not have the funds to provide transportation. 

Fast forward between 2011 - 2012... While working with the Triad Drug 
Enforcement Agency (D.E.A.) Task Force, we have arrested twelve (12) Mexican 
Cartel associates within my county in North Carolina. During the investigative 
process, we located large amounts of marijuana. Kilos of cocaine, more than a 
million dollars In cash, five (5) AR-15 Assault Rifles and other assorted firearms in 
the possession of these persons that are not only affiliated with the Mexican 
Drug Cartels, but are committing criminal drug trafficking offenses within my 
county and state. The Sheriff in the county next to mine reported that they had 
two (2) drug related execution style murders in the past five years. 
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According to my last D.E.A. briefing, North Carolina is second place compared to 
the Atlanta Region in drug trafficking routes by the Mexican Drug Cartels. These 
Drug Cartels are also reported to be operating in approximately 1200 cities 
across the U.S.. As I have explained to the citizens of my county, it only takes two 
(2) or three (3) days travelling time for illegal drugs to travel from the border to 
anywhere in the United States, including rural Rockingham County, North 
Carolina. 

In North Carolina, since October of 2012, 1 have participated in the Federal I.C.E. 
"Secure Community Program". Since we started, we have processed 151 persons 
that have been criminally charged and are residing in the U.S. illegally. Out of the 
ninety-three (93) of the detainees that been picked up by I.C.E., two (2) of the 
detainees have returned to be rearrested. The cost factor to my county for 
housing these criminally charged illegal aliens has amounted to $329,490. 
Approximately 66% of those arrested that are illegal were charged with traffic 
related offenses. 

I have personally travelled to the states of Arizona and Texas in the past three (3) 
years to observe firsthand what my fellow Sheriffs along the border are 
experiencing with regards to drug trafficking, human trafficking, and illegal 
immigrations, including O.T.M. crossings along our porous Southern Border with 
Mexico. This information has been shared with Sheriffs across NC and the U.S.. 

One month ago, while attending a White House briefing by five (5) federal 
officials, I had the opportunity to ask Department of Homeland Security (D.H.S.) 
Secretary Napolitano a question. I simply asked why have we not declared the 
Mexican Drug Cartel a terrorist organization, and what is the reluctance for this 
administration to place a regular military presence on our Southern border with 
Mexico? Her answer to me was "Sheriff, we are not at war with Mexico!" You 
can imagine how frustrating that answer was to me. I tend to differ with 
Secretary Napolitano since 58,000 Mexican citizens have been killed by Cartels in 
the past six (6) years in Mexico. 
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Today, I have this great honor to come before your committee as a Sheriff 
representing the foiks in my county. My intentions for being here is to make sure 
that I live up to the primary responsibility of any government, which is to 
support pubiic safety and to protect and serve its citizens. 

i have read this proposed House Bili 2278 and these are a few of my comments: 

1. i think that your Biil empowers all law enforcement in America to 
cooperate in the process of making our communities safer as a force 
muitipiier. 

2. This Biii gives our federai I.C.E. Agents the Congressionai backing they need 
to carry out their duties to enforce our nation's immigration iaws as they 
shouid be. 

3. This Biii ailows for our Border Patroi Agents to cross federai iand without 
fear of sanctions and iegal roadblocks, thus allowing more effective use of 
their manpower to secure our borders from threats to the U.S. 

4. This Bill places oversight and accountability on the Secretary of D.H.S. for 
decisions being made regarding interior immigration enforcement. 

5. The House Bill provides much needed funded for immigration detention 
resources, and funding to localities that choose to participate in 
partnership. 

6. This Bill does not reward those municipalities which have chosen in the 
past to become Sanctuary Cities in violation of U.S. immigration law. 

7. This Bill reduces the chances of criminals of all types including gang 
members, aggravated felons, and sex offenders from receiving or 
benefiting from protected status. Why would you reward criminals? 

8. This Bill improves our Visa issuance process. 

9. Establishes an I.C.E. Advisory Council to advise Congress and I.C.E. on ways 
of improving enforcement, addressing the needs of I.C.E. personnel, and 
assesses the effectiveness of enforcement policies. 
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To the members of this committee - 1 have read the public safety provisions of 
Senate Bili 744 introduced by the Senate "Gang of Eight" committee. To date, 
this bili measures in length more than 1000 pages. 

I have also recently reviewed your proposed "S.A.F.E. ACT" HR.2278 which 
measures about 174 pages. In those short amount of pages, your House Bill will 
restore the "Rule of Law" in immigration enforcement in America as well as the 
authority reserved for I.C.E. Agents to conduct proper interior immigration 
enforcement with those powers protected by Congressional legislation. 

Senate Bill 744 fails to meet that standard in my opinion, and I believe that its' 
provisions would not only provide Amnesty for criminal violators, but could 
endanger the public which I, as a Sheriff, have sworn to protect. I do not believe 
that SB.744 has any true intention of tracking Visa overstay violators, because if 
that was the intention. Biometric tracking would have been including in the Bill 
at ALL International ports of entry. Cost was stated as a reason in recent debates 
to decline the technology. In my opinion, you can't place a cost too high on a 
single American's life when it comes to Homeland Security. 

Secretary Napolitano stated to me at a recent White House briefing that SB.744 
wasn't an immigration bill, but a public safety bill. My response to that comment 
would be that if that is true, why wasn't law enforcement involved in the 
crafting of the Bill early on? Lastly, Border Security in the proposed SB.744 seems 
to be secondary to Amnesty. 

Mr. Chairman, I personally think that this House Bill and the provisions that it 
covers is a tremendous step in the right direction in interior immigration 
enforcement. I look forward to assisting you all in this proposed legislation 
HR.2278. 1 believe it to be a promising piece of legislation in the bigger picture of 
immigration reform. 

I look forward to any questions this committee might have. 

Sheriff Sam Page— Rockingham County, North Carolina 
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Mr. Goodlatte. Mr. Shaw, welcome. 

TESTIMONY OF JAMIEL SHAW, SR., COMMITTEE TO PASS 
JAMIEL’S LAW, LOS ANGELES, CA 

Mr. Shaw. Thank you very much, Mr. Goodlatte and Ranking 
Member Conyers. Thank you for holding this hearing. 

On March 2, 2008, the American dream came to a screeching 
halt for my son, Jamiel Shaw, II, also known as Jamiel Shaw, Jr. 
Jamiel was just 17 years young and a football superstar destined 
for greatness when he was gunned down three doors from my home 
while his mother was serving in Iraq. 

Jamiel was a junior at Los Angeles High School and already 
being looked at by universities such as Rutgers and Stanford. The 
last time I spoke to my son he was on his way home from the mall. 
I can still hear his voice: Be right home, dad. I’m right around the 
corner. He never made it home and our lives are permanently sepa- 
rated. 

The next time I saw my son he was laying on the ground dead. 
According to the coroner who testified at the trial, Jamiel was shot 
in the stomach first, and while he was lying on the ground with 
his hands covering his head pleading for his life, he was shot again. 
The bullet went through his hand and spread into his head. 

On the day of my son’s funeral the LAPD came to our home to 
inform us that they had captured the person they believed had 
murdered Jamiel. We also learned that he was executed by an ille- 
gal alien gang member from Mexico with a history of violence. We 
often hear supporters of people who are here illegally say that the 
children were brought to USA by no fault of their own, as if that 
makes everything right. But many people overlook the fact that 
their parents made a choice to violate our laws. The parents of my 
son’s killer made a choice to leave their country illegally, entered 
America illegally, and their illegal alien son made the choice to join 
the gang. 

The illegal alien charged with murdering my son had been pre- 
viously arrested in November 2007 for assault with a deadly weap- 
on and battery on a police officer, yet he was given early release 
from jail on March 1st, 2008, a Saturday night. The very next day 
he executed my son and left him for dead like he was a piece of 
trash in the street. 

According to the District Attorney’s office in Los Angeles, Jamiel 
was executed because of the color of his skin and the color of his 
red Spider-Man backpack. We learned from Sheriff Baca of the LA 
County Sheriffs Department that shot callers from jail order 
Latino gangbanger inmates to kill Black males when they are re- 
leased from jail. So why aren’t politicians outraged? Could it be be- 
cause some politicians care more about potential votes of illegal 
aliens granted amnesty rather than the safety of U.S. citizens? 

Sheriff Baca had a violent gang member in the custody that was 
also in the country illegally, and yet they still released him back 
onto our streets to murder our children. Why? Politicians say they 
want the violent ones, but too often when they catch them they 
simply release them back into the community only to commit more 
crimes. 
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To this day we still don’t know why the Sheriffs Department 
negligently released an illegal alien gangbanger from jail. And why 
was he given a 6-month early release? We still don’t any why Im- 
migration and Customs Enforcement, ICE, didn’t pick him up from 
jail or if ICE was even called by the Sheriffs Department for pick 
up. They refuse to tell us what happened. 

According to a report conducted by Senator Dianne Feinstein sev- 
eral years ago, the majority of all gangs in the USA consists of ille- 
gal alien gang members. In spite of this report. Senator Feinstein 
still supports the useless gang provisions in the gang of eight ille- 
gal immigration bill, which rewards illegal alien gangs with a path 
to citizenship. Why? Why would elected officials reward 
gangbangers who are in the country illegally with amnesty and a 
pathway to citizenship? 

The trial of my son’s killer finally began on April 24 , 2012. On 
May 9, 2012, he was found guilty of first degree murder, for which 
the jury recommended the death penalty on May 23, 2012. On No- 
vember the 2nd, 2012, the judge upheld the jury’s verdict and sen- 
tence. My son’s killer is now in San Quentin on death row waiting 
for his execution and my son’s body is now in the Inglewood Ceme- 
tery Mortuary in Inglewood, California, waiting for justice. 

My family and I supported a law called Jamiel’s Law and we con- 
tinue to support Jamiel’s Law. Jamiel’s Law, like H.R. 2278, will 
deport illegal alien gang members from the LJSA. Like H.R. 2278, 
Jamiel’s Law would not wait for them to commit other crimes, but 
would deport them for being in a gang while living in the country 
illegally. 

This is why we strongly support the Strengthen and Fortify En- 
forcement Act, H.R. 2278, also known as the SAFE Act. The SAFE 
Act makes being in a gang and being in the country illegally a de- 
portable offense. We hope all elected officials will support Con- 
gressman Trey Gowdy’s bill. 

I would like to end by saying, 5 years have passed and there are 
still many, many unanswered questions regarding the execution of 
my son Jamiel. I would like to ask every one here, every one listen- 
ing who supports the people here illegally, and every one who 
wants to help people here illegally a question: What would you do 
if your child was shot in the stomach and shot in the head by an 
illegal alien documented gangbanger negligently released from jail? 
Would you still support illegal immigration and unsecured borders? 
I think not. 

Thank you for giving me the opportunity to talk about my be- 
loved son Jamiel Shaw, II, who I love with all my heart and soul. 
Thank you. 

Mr. Goodlatte. Thank you, Mr. Shaw, for that very compelling 
testimony, and you have all of our shared sympathy for that dra- 
matic loss. 

[The testimony of Mr. Shaw follows:] 
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IN MEMORY OF JAMIEL ANDRE SHAW THE 2ND 

In 2008 on March the 2nd, the American dream came to a screeching halt for my son, Jamiel Shaw 
the 2nd also known as Jamiel Shaw Jr. 

Jamiel was just 17 years young and a football superstar destined for greatness, when he was gunned 
down three doors from our home while his mother was serving in Iraq. 

He was a junior at Los Angeles High School and already being looked at by universities such as 
Rutgers and Stanford. The last time I spoke to my son he was on his way home from the mall. I can 
still hear his voice, "be right home dad. I'm right around the corner" ! He never made it home and 
our lives are permanently separated. 

The next time I saw my son, he was lying on the ground dead! According to the coroner who 
testified at the trial, Jamiel was shot in the stomach first and while he was lying on the ground with 
his hands covering his head (pleading for his life), he was shot again. The bullet went through his 
hand and straight into his head!! 

On the day of my son's funeral, LAPD came to our home to inform us that they captured the person 
who they believe murdered Jamiel. We also learned that he was executed by an illegal alien gang 
member from Mexico, with a history of violence. 

We often hear supporters of people who are here illegal say that the children were brought to the 
USA "by no fault of their own" as if that makes everything right. But many people overlook the fact 
that their parents made a choice to violate our laws. The parents made a choice to leave their 
Country illegally and entered America illegally and their illegal immigrant son made the choice to join 
the gang. 

The illegal alien charged with murdering my Son was arrested in November, 2007 on a prior arrest of 
assault with a deadly weapon and battery on a Police Officer. Yet he was given early release from 
jail on March 1st (a Saturday night). The very next day, he executed my son and left him for dead 
like he was a piece of trash on the streets! 

According to the District Attorney's Office in Los Angeles, Jamiel was executed because of the color 
of his skin and the color of his red spider man backpack. 

We learned from Sheriff Baca who is the Sheriff at the Los Angeles County Sheriff's Department 
(LACSD) that shot callers from jail order Latino gangbangers to kill black males when they are 
released from jail. So why aren't politicians outraged? Could it be because some politicians care 
more about potential votes of illegal aliens rather than the treatment of U.S. Citizens? 

Sheriff Baca had a violent gang member in custody who is also in the country illegally and yet they 
still released him back on our streets to murder our children. Why? Politicians say they want the 
violent ones but when they catch them and they release them back into the community only to 
commit more crimes. 
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To this day, we still don't know why LACSD negligently released him from jail and why was he given a 
6 month early release? We still don't know why Immigration Custom Enforcement (ICE) didn't pick 
him up from Jail or if ICE was even called by LACSD for pickup. They refuse to tell us what happened. 

According to a report conducted by Senator Dianne Feinstein several years ago, the majority of all 
gangs in the USA consist of illegal alien gang members. In spite of this report by Feinstein, she still 
supports the useless gang provision from the gang of 8 illegal immigration bill which rewards illegal 
alien gangs with a path to citizenship. Why? Why would an elected official reward gangbangers who 
are in the Country illegally? 

The trial finally started on my Son's killer on April 24, 2012. He was found guilty on May 9, 

2012. The jury recommended the death penalty on May 23, 2012 and the Judge upheld their 
decision on November 2, 2012. 

He is now in San Quentin on death row waiting for his execution and my son's body is now in the 
Inglewood mortuary in Inglewood California, waiting for justice! 

My family and I supported a law called Jamiel's Law and we continue to support Jamiel's 
Law. Jamiel's Law like H.R. 2278 will deport illegal alien gang members from the USA. Like H.R. 

2278, Jamiel's Law will not wait for them to commit other crimes, but will deport them for being in a 
gang while living in the country illegally. This is why we strongly support the Strengthen and Fortify 
Enforcement Act (HR2278) also known as the SAFE Act. The SAFE Act makes being in a gang and 
being in the country illegally a deportable offense. We hope ALL elected officials will support 
Congressman Trey Gowdy's bill! 

I like to end by saying, five years later and there are still many, many, unanswered questions 
regarding the execution of my son, Jamiel. I like to ask everyone here and everyone listening who 
support the people here illegally and everyone who want to help people here illegally a question. 

What would you do if your child was shot in the stomach and shot in the head by an illegal alien 
documented gangbanger, negligently released from Jail? Would you still support illegal immigration 
and unsecured borders? I think not. 

Thank you for giving me the opportunity to talk about my beloved son, Jamiel Shaw the 2ndl Who I 
love with all my heart and soul 1 1 
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Mr. Goodlatte. Mr. Krantz, welcome. 

TESTIMONY OF THE HONORABLE RANDY C. KRANTZ, 
COMMONWEALTH’S ATTORNEY, BEDFORD, VA 

Mr. Krantz. Mr. Chairman, Ranking Member Mr. Conyers, other 
Members of the Committee, it is a privilege for a local prosecutor 
who is charged with the duty of faithfully executing the laws in 
their jurisdiction to come before this Committee and have an oppor- 
tunity to be heard. I want to tell you that I can only imagine the 
difficult job you have of balancing and weighing all the competing 
interests and needs and fundamental fairness. 

But the fact remains that, like politics, all crime is local. At the 
end of the day it is the States and the localities that have the ulti- 
mate responsibility to protect their citizens by faithfully executing 
the laws, protecting and serving. 

You’ve heard from Mr. Shaw. You’ll hear from Mrs. Durden. Sit- 
ting behind me today is my chief deputy Wes Nance, who is in 
charge of prosecuting crimes against children. And one of the 
things that we have learned in prosecuting those types of crimes 
is that three elements really are the key to successful law enforce- 
ment. And I believe that Mr. Gowdy’s bill helps accomplish those 
three things. And that is it enhances the communication, coopera- 
tion, and coordination of all dedicated law enforcement officers who 
are trying to protect and serve. 

If we do not have the communication and coordination and the 
cooperation, then local law enforcement is handcuffed. Every day 
across courthouses in each State, in each town, in each hamlet, in 
each little city there will be a commonwealth’s attorney or a dis- 
trict attorney, a victim witness advocate sitting somewhere explain- 
ing to a family why a tragedy has happened to their loved one. In 
the context of crimes against children we have learned that we can 
cooperate with our Federal colleagues. We can create a seamless 
web of protection to protect children from Internet predators, to 
work alongside of and in cooperation with ATE in enforcing firearm 
laws, with the Drug Administration in enforcing narcotics traf- 
ficking and working in multidisciplinary task forces that involve 
local. State and Federal. This isn’t an either/or solution, but it has 
to be a purposeful solution. 

In our county, in Bedford County, also sitting behind me today 
is Mr. Gary Babb. Mr. Babb was a sheriffs deputy, the sergeant 
of detectives in Bedford County. His son Adam was struck and 
maimed by a drunk driver that was an illegal alien. This particular 
driver, Mr. Ramos, had previous convictions for driving suspended 
and manufacturing false driver’s licenses. At the time he struck 
Adam Babb, it became his second DUI conviction. 

This bill, if in effect and if that situation happened again, some- 
one like Mr. Ramos would be deportable. In my written testimony 
I indicated that at the time that Mr. Ramos may not have been de- 
portable. I have since learned, just today, he may have in fact have 
been deported. And the reason that I indicate that, part of the 
issue is between local and Federal enforcement is those commu- 
nication channels where we can obtain the information that we 
need that when we sit down with those victims and we explain to 
the families what has happened to the offender, when will they be 
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released, anything that can assist us to provide that closure, to pro- 
vide that information would be of great assistance to local law en- 
forcement. But again the key elements are communication, coordi- 
nation, and cooperation. 

I believe that this bill gives us the opportunity to do that. As a 
commonwealth’s attorney, as a prosecutor, it is just much as my job 
to clear the innocent as it is to convict the guilty. And I believe 
that all dedicated prosecutors who operate from that ethical para- 
digm share that view. Nothing prevents local. State, and Federal 
agencies working together in cooperation, but the first step is to 
fully fund and fully man the personnel at the Federal level who 
have the primary responsibility to do that. 

This bill would allow that to be done. It would also allow the 
local and State prosecutors, law enforcement, and other dedicated 
professionals to work alongside. One of the key interests for pros- 
ecutors is that it would provide training and education and the 
ability to learn and to work alongside. 

So, Members of Congress, it is my humble request that you con- 
sider this bill and note our support for it. Thank you. 

Mr. Goodlatte. Thank you Mr. Krantz. 

[The testimony of Mr. Krantz follows:] 
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Good afternoon. Thank you, Chairman Goodlatte, Ranking Member Conyers, and all the 
members of the committee for the opportunity to speak with you today. My name is Randy 
Krantz. I am the Commonwealth’s Attorney for Bedford County, Virginia and have been 
prosecuting for 21 years with a concentration in violent crimes. 

It has been said, all politics are local. Likewise, all crimes are local; including crimes 
committed by illegal immigrants. Interior immigration law enforcement is a pressing issue not 
only for Virginia, but all states and communities. There is one specific area that I would like to 
address: the local community impact and risk of forgoing the deportation of illegal immigrants 
who are chronic criminal offenders. 

Often, we hear news stories about illegal immigrants who are deported only after 
committing unquestionably heinous crimes, such as murder or rape. Prosecutors see illegal 
immigrants pass through the criminal justice system for less serious crimes that still pose a 
significant risk to public safety. Specifically, illegal immigrants continue to endanger society 
after adjudication because they are too often released directly back into the community. This is 
one reason why HR. 2278 is so important: it will strengthen local law enforcement and 
prosecutor’s ability to protect and serve their jurisdictions through enhanced communication, 
cooperation, and coordination with our Federal colleagues. 

One of the most prevalent scenarios we are faced with in our communities are sex crimes 
committed against children. The U S. Department of Justice via financial and logistical support 
to local communities has helped establish state-wide and regional task forces where local law 
enforcement is better positioned to identify, apprehend, and prosecute sex offenders. H R. 2278 

would greatly enhance our capabilities by barring entry of illegal immigrant sex offenders who 
fail to register as required by law. 
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Another prime example of local community endangerment is the crime of DUI (Driving 
Under the Influence). Illegal immigrants who are repeat DUI offenders are permitted under 
current law to stay in the United States, only to continue to drive under the influence of alcohol 
and kill or seriously injure innocent people. 

The consequences are tragic, but preventable. In 2007, Adam Babb was struck 
head on in Bedford County by a drunk driver named Abel Ramos. Mr. Ramos is an illegal 
immigrant who was a convicted DUI offender. Additionally, Mr. Ramos had prior convictions 
for driving with a suspended license and manufacturing counterfeit Virginia driver’s licenses. 
Adam sustained extensive injuries, including a torn aorta and ruptured intestines, which would 
have proven fatal but for expert medical care. Adam also sustained nearly one million dollars in 
medical expenses as a result of 80 days in the hospital and elbow reconstruction surgery. 

Even with Adam’s extensive injuries and Mr. Ramos’ subsequent conviction for driving 
under the influence and vehicular maiming, Mr. Ramos was not eligible for deportation. 

Some of the members may also recall a local story from August 1, 2010 when Carlos 
Montano, an illegal immigrant, struck and killed Sister Denise Mosier in Prince William County 
while driving under the influence of alcohol. Notably, prior to this incident, Mr. Montano was 
arrested twice for driving while intoxicated and was even reported to federal immigration 
authorities. Yet, Mr. Montano remained in the United States because immigration officials were 
unable to deport him. 

Similarly, in Virginia Beach on March 30, 2007, illegal immigrant Alfredo Ramos struck 
and killed 17-year-old Alison Kunhardt and 16-year-old Tessa Tranchant; Mr. Ramos’ blood 
alcohol content was three times the legal limit at the time of the crash. Unsurprisingly, Mr. 
Ramos was no stranger to law enforcement. Before the crash, he had been arrested three times. 
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including charges for DUI. 

These stories are just a glimpse of the problems we face in Virginia and 
communities across the United States because of repeat offenders who are illegal immigrants. If 
HR2278 had been in effect at the time of each of the above defendants’ final convictions, they 
would have been eligible for deportation and would not have posed a continuing threat to the 
safety of our citizens. The furtherance of any goal is met with hard work and determination, but 
moreover it is done by the utilization of available tools. In order to confront the dangers 
associated with illegal immigrants who are repeat offenders and harm innocent Americans and 
the criminal justice system; local authorities must be allowed to act. As a Commonwealth’s 
Attorney, it is of paramount importance to allow us to protect and serve our fellow citizens and 
keep our communities safe. 

The SAFE Act will significantly strengthen the ability of the dedicated local, 
state, and Federal law enforcement officers and prosecutors to collaborate with each other in 
fulfilling our duties to our fellow citizens. 


Thank you. 


Randy C . Krantz, 
Commonwealth’s Attorney 
Bedford County, Virginia 
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Mr. Goodlatte. Ms. Durden, welcome. 

TESTIMONY OF SABINE A. DURDEN, 

MOT H ER OF DOMINIC DURDEN, MORENO VALLEY, CA 

Ms. Durden. Thank you. Mr. Chairman, thank you for the op- 
portunity to testify today. 

Mr. Goodlatte. Yeah, hit the button on the microphone there. 

Ms. Durden. Mr. Chairman, thank you for the opportunity 

Mr. Goodlatte. Pull it closer to you as well. 

Ms. Durden [continuing]. To testify today. Thank you. 

Last year around this time, my life seemed very normal and ordi- 
nary. My only child Dominic, my best friend, my rock and support 
system, shared a house, the bills and responsibilities. We enjoyed 
each other’s company and in 30 years were never apart for longer 
than 3 weeks. He brought nothing but pure joy into my life, and 
I so loved just being Dorn’s mom. 

He was born on January 22, 1982, in Germany. At the age of 10, 
we moved to the USA and adapted very well to our new lives here. 
I was a German immigrant myself and became a U.S. citizen. 
Dominic enjoyed the ROTC program and later got his private pi- 
lot’s license. He took an internship with a local TV station. He also 
volunteered with FEMA, the local emergency response force, and at 
different fire stations. In 2002 he received the Volunteer of the 
Year Award from the city of Moreno Valley for giving over 1,000 
hours of his time. 

Dominic was always a 4.0 student. He accumulated 87 letters of 
recommendations and 111 school and work award certificates, some 
of them from former President Bill Clinton and U.S. Senators 
Dianne Feinstein and Barbara Boxer. Dominic also received the 
2013 Presidential Award from CPRA, the California Public Safety 
Radio Association. 

Seven years ago he became a 911 dispatcher for Riverside Sher- 
iffs Department and worked a very tough and stressful job. He 
loved that challenging task, and every time he was on duty, the 
deputies out in the field would feel safe and in good hands. They 
trusted him and called him the best dispatcher around. 

His ultimate goal was to become a helicopter pilot for the Police 
Department. Law enforcement was his passion. His coworkers be- 
came his friends, and he was a huge part of their lives and fami- 
lies. His laugh and presence would light up a room. Life was great 
and so many more awesome things and wonderful events to come. 

But, however, life changed brutally and instantly on July 12, 
2012, at 5:45 a.m. My world as I knew it was torn into shreds and 
my heart ripped into pieces. My only child, the love of my life, the 
reason for being was taken from me in the blink of an eye. No 
words can describe the excruciating, deep, and agonizing pain you 
feel when you get that kind of call to tell you that your precious 
life that you brought into this world will not come home anymore. 

It’s difficult to explain to you what and how I feel of not having 
my incredible son around anymore. A home that was filled with joy 
and laughter is now an empty and quiet house, and the pictures, 
the locket with his ashes around my neck, and the precious memo- 
ries are all I have left. 
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This is enough pain for a lifetime, but it gets much worse. I was 
informed that the driver of the truck that killed my son instantly 
was a 24-year-old from Guatemala here illegally without a license, 
without insurance or a legally registered vehicle, and on a proba- 
tion from a prior DUI. And to add even more pain and grief, this 
guy had a lengthy arrest record and has been in and out of court 
and prison prior to this. 

Juan Tzun was arrested for grand theft and armed robbery in 
November 2008 and given 3 years probation. In August 2010, he 
was arrested for a DUI and a probation violation and given 3 more 
years of probation. In May 2012, he was arrested again on a DUI 
while on probation from the prior DUI and was given probation 
again. Less than 60 days later, he killed my son. 

Since 2008, Tzun had been given a free pass to do what he wants 
without consequences or actions from our laws. He knew he was 
unlicensed. He knew he wasn’t allowed to drive. But on July 12, 
2012, he did what he has been doing all these years, flaunting our 
laws. He hit and killed my son instantly, and all he got charged 
with was a misdemeanor for making an unsafe left turn. 

He was in jail for a short time, posted bail, and then taken into 
ICE custody, where he was granted bail by a Federal judge and 
walked out after paying $10,000. The man who risked everyone’s 
life unlicensed and illegal was free to continue to break all of our 
laws. 

At last month’s sentencing the judge read 16 impact letters that 
cried out for a tough sentence. Tzun was allowed to speak and took 
no responsibility, no ownership, showed no remorse, or offered any 
apology. He told us that God takes life, gives life, and he was sim- 
ply on his way to work. He clearly showed all of us and the judge 
that he will continue to do what he wants without any regard for 
anyone else or the law. And still, the judge only gave him a measly 
90 days in jail with 5 years probation. 

I felt victimized all over and lost all my trust and faith in the 
system and the law. Everyone who has learned about the case also 
has expressed outrage and disbelief in how our system failed in 
such a huge way. My son did not have to die on that tragic day 
if the system and laws had been working. Tzun should have been 
deported immediately after his first arrest in 2008, but he wasn’t. 
He should have been detained and then deported after his first 
DUI, but he wasn’t. He should have been detained and deported 
after his second DUI, but he wasn’t. 

Why does the Department of Homeland Security protect illegal 
alien criminals? I have learned that my story and how I was treat- 
ed is not exception, but the rule. I am now begging all of you to 
please make a huge impact in all of our lives. We can’t lose any 
more loved ones to unlicensed drivers who kill over 7,200 victims 
per year, of which 4,000 are killed by illegal aliens. 

The SAFE Act would help prevent this from happening to an- 
other family, another fine young person. The bill will improve im- 
migration law enforcement so that more criminal illegal aliens will 
be removed from our communities and fewer will try to come in the 
first place. It will allow ICE to deport criminals quickly without 
waiting months or years for an immigration judge. The bill makes 
anyone who is convicted of two DUI offenses deportable. The bill 



44 


will give more resources to ICE to do its job. This is badly needed 
because ICE agents want to do their duty but they do not have 
enough officers and enough funding to deport the huge number of 
illegal alien criminals. 

Because illegal aliens have no fear of being caught and deported, 
they behave with a sense of impunity and lack of personal respon- 
sibility for their conduct and the safety of others. 

Finally, the bill would allow local governments and law enforce- 
ment agencies to assist ICE by arresting illegal aliens they encoun- 
ter. If ICE had more funds for detention of criminals, then Tzun 
would not have been released on bond while awaiting trial and he 
would not have been a risk to others. Please don’t let one of your 
loved ones become the next victim. Please pass the SAFE Act this 
year. And thank you so much for letting me testify. 

Mr. Gowdy [presiding]. Thank you, Ms. Durden. And on behalf 
of all of us, we express our sympathy to you for your loss. 

[The testimony of Ms. Durden follows:] 
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Statement of Sabine A. Durden 

Mr. Chairman, thank you for the opportunity to testify today. 

Last year around this time, my life seemed very normal and ordinary. 

Dominic and I were housemates for the past 8 years after his dad and i divorced. 
We shared biiis and responsibiiities, spent time together going to movies, riding 
our motorcycies or just reiaxing at home with our dogs. We traveied together and 
for 30 years i was never apart from him for longer than 3 weeks. We were best 
friends and confidants, had the utmost respect and love for each other. 

Dominic was my only child, my best friend, my rock and support system, the one 
that I could trust 200%. For 30 years he brought nothing but pure joy into my life 
and I enjoyed every second of just being DOMSMOM. 

He was born on January 22, 1982 in Germany. When I held him for the first time, 

I knew there was something special about him. He grew up speaking fluent 
German and English, showed interest in just about everything but most of all, he 
was a very caring and loving person. He made friends very easily and had a 
compassion for others and always wanted to help everyone. He had such a zest 
for life. 

It was obvious to everyone that he would do great things and make a difference 
in this world. It was an adventure and pure joy to watch him grow up. 

At the age of 10 we moved to the USA and adapted very well to our new life here. 
I was a German immigrant myself and became a US citizen. 

Dominic was a 4.0 GPA student throughout his school years and we just knew he 
was on his way to do great things. No matter what Dominic did, where he went or 
who he talked to, people always knew they could trust and rely on him 100%. 

Dominic enjoyed the ROTC program and found his love of planes and later got his 
pilot's license. He took on an internship with the local TV station and received 
many awards for editing, producing and creating short films for public television. 
As if that wasn't enough, he also volunteered with FEMA, the local Emergency 
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Response Force and worked as a volunteer at different Fire Stations. In 2002 he 
received the "Voiunteer of the Year" award from the City of Moreno Valley, for 
giving over 1,000 hours of his time. 

Dominic accumulated 87 letters of recommendations and 111 school and work 
award certificates. Some of them from former President Bill Clinton, and US 
Senators Dianne Feinstein and Barbara Boxer. 

Dominic also received the 2013 PRESIDENTIAL AWARD from CPRA (California 
Public Safety Radio Association) and Riverside Sherriff's Department created the 
DOMINIC DURDEN TOP 911 DISPATCHER AWARD that will be handed out every 
year. 

Seven years ago he became a 911 Dispatcher for Riverside Sheriffs Department 
and worked a very tough and stressful job. He loved that challenging task and 
every time he was on duty, the deputies out in the field, would feel safe and in 
good hands. They trusted him and called him the best dispatcher around. 

He studied to become a 911 training officer to help others in this line of work. 
Dominic also prepared to become a motorcycle cop, but his ultimate goal was to 
become a helicopter pilot for the Police Department. Law enforcement was his 
passion. 

His coworkers became his friends and he was a huge part of their lives and 
families. He enjoyed many trips and outings, baby showers and weddings. 

He was the ultimate prankster and his laugh and presence would light up a room. 

Life was great and so many more awesome things and wonderful events to come. 

However, life changed brutally and instantly on July 12, 2012, at 5:45 am. 

My world as I knew it was torn into shreds and my heart ripped into pieces. My 
only child, the love of my life, the reason for being, was taken from me in the 
biink of an eye. 

No words can describe the excruciating, deep and agonizing pain you feel when 
you get that kind of call to tell you that the precious life you brought into this 



47 


3 


world, will not come home anymore. You can't explain how deep you feel that 
unbearable pain, and how it takes your ability to breathe and move, to think and 
talk. How can you comprehend that you will NEVER EVER hear that voice and 
laughter, never feel a touch, hug or kiss from your child. 

It's difficult to explain to you, what and how I feel of not having my incredible son 
around anymore. A home that was filled with joy and laughter is now an empty 
and quiet house and the pictures, the locket with his ashes around my neck and 
the precious memories are all I have left. 

I have been robbed of having grandchildren and becoming a mother in law, his 
friends are without their best buddy and my family In Germany and I will never 
recover from this. 

This is enough pain for a lifetime, but it gets much worse. 

I was informed that the driver of the truck that killed my son instantly was a 24 
year old from Guatemala, illegal, without a license, insurance or a legally 
registered vehicle, and on probation from a prior DUI. And to add even more pain 
and grief, this guy had a lengthy arrest record and has been in and out of court 
and prison prior to this. 

Juan Tzun was arrested for grand theft and armed robbery November 2008 and 
given 3 years probation. 

In August, 2010, he was arrested for a DUI and a probation violation and given 3 
more years probation. 

In May, 2012 he was arrested again on a DUI while on probation from the prior 
DUI and given probation again. Less than 60 days later he killed my son. 

Since 2008, Tzun had been given a free pass to do what he wants without 
consequences or actions from our laws. He knew he was unlicensed, he knew he 
wasn't allowed to drive. But on July 12, 2012 he did what he has been doing all 
these years. ...flaunting our laws. He hit and killed my son instantly and all he got 
charged with was a misdemeanor for "making a unsafe left turn". Manslaughter 
WITHOUT gross negligence! I ! 
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He was in jail for a short time, posted bail and then taken into ICE custody, where 
he was granted bail by a Federal Judge and walked out after paying $10 000. 

The man who risked everyone's life, unlicensed and illegal, was free to continue 
to break all of our laws. He ignored all of our laws and rules and is now protected 
by the same, while my son has no more rights and is dead. 

At last month's sentencing the judge read 16 impact letters that cried out for a 
tough sentence. The judge heard 3 people including me, begging for justice. 

Tzun was allowed to speak and took no responsibility, no ownership, showed no 
remorse or offered any apology. He told us that God takes life, gives life and he 
was simply on his way to work. He clearly showed all of us and the judge, that he 
will continue to do what he wants without any regards for anyone else or the law. 

And still the judge didn't give him the maximum 365 day jail sentence allowed, 
but a measly 90 days in jail with 5 years probation. 

I felt victimized all over and lost all my trust and faith in the system and the law. 

Letters of outrage and disbelief were sent to the judge and the presiding judge. 
The local newspaper, the Press Enterprise, ran an article about this and I spoke on 
a radio talk show about this injustice. People are outraged and in disbelief how 
our system failed in such a huge way. 

The judge, during a status hearing, admitted in front of a packed courtroom that 
he made the mistake of his career and will never do that again. 

Nothing will bring my Dominic back, but at least this judge has been moved 
enough to make a difference from now on. 

My son did not have to die on that tragic day if the system and laws had been 
working. Tzun should have been deported immediately after his first arrest in 
2008 but he wasn't. He should have been detained and then deported after his 
first DUI but he wasn't. He should have been detained and deported after his 
second DUI but he wasn't. 
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Why does the Department of Homeland Security protect illegal alien criminals? 
They must have received a notice of both of Tzun's DUI arrests, because of Secure 
Communities, and yet they did nothing. 

I have learned that my story and how I was treated is not the exception but the 
rule. This happens over 10 times every day in this country. 

I am now begging all of you to please make a huge impact in all of our lives. This 
nonsense has to stop now; we can't lose anymore loved ones to unlicensed and 
illegal drivers who kill over 7,200 victims per year of which over 4,000 are killed by 
illegal aliens. 

The SAFE Act would help prevent this from happening to another family, to 
another fine young person. 

In general, the bill would significantly boost immigration law enforcement so that 
more criminal illegal aliens would be removed from our communities, and fewer 
would attempt to come in the first place, because it greatly increases the chances 
that they will be caught, detained, and removed much more promptly than is the 
case today. 

Specifically, it allows ICE to use "expedited removal" to deport criminal aliens, 
which means they are detained and quickly removed without having to wait 
months or even years for an immigration judge to give them a hearing and order 
them removed, which they then appeal, or ignore. With expedited removal, the 
criminal alien is gone from the U.S. in a matter of days. 

The bill makes anyone who is convicted of 2 DUI offenses deportable, so if ICE had 
missed Tzun on the grand theft, then they could have the DUI offenses as grounds 
for deporting him. 

Under the terms of the bill, ICE would be required to take custody and remove 
any criminal alien turned over to them by local sheriffs and police. I am quite sure 
that the Riverside County Sheriffs Department would turn over almost every 
single criminal alien they arrest, especially the felons. 
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The bill authorizes more resources for ICE to do its job. This is badly needed, 
because ICE agents want to do their duty, but they do not have enough officers 
and enough funding for detention space to deport the huge number of criminal 
aliens. ICE estimates that there are about 2 million criminal aliens in the country 
today, either in jail or at large, and they only remove about 200,000 to 250,000 
each year from the interior of the country. That's a drop in the bucket. Because 
illegal aliens currently have no fear of being caught and deported, they behave 
with a sense of impunity and lack of personal responsibility for their conduct and 
the safety of others. 

Finally, the bill would allow local governments and law enforcement agencies to 
assist ICE by arresting or taking action against illegal aliens they encounter when 
doing their daily work. This would be a huge help to ICE, which only has so many 
agents, many of them are far from the communities with the problem. 

If ICE had more funds for detention of criminals, then Tzun would not have to be 
released on bond while awaiting trial, and would not be a risk to others. 

Don't let one of your loved ones become the next victim. Please pass the SAFE 
Act this year. 

Thank you for inviting me to testify today. 

Sabine A. Durden 
Moreno Valley, California 
June 13, 2013 
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The untimely death of Dominic Durden, 30, is particularly troubling since it exposes so many of the 
problems not only with our criminal justice system but with our DUI laws, unlicensed driving laws and 
how we deal with illegal aliens even after they have committed serious crimes. 

Dominic was a sheriff dispatcher with the Riverside Sheriff’s office but as with so many of these cases 
the story is really not about Dominic. The story is about all of the victims who should be alive today if 
the people we give the responsibility to protect us just do their jobs. Nothing heroic, nothing life 
threatening to them just doing their job is all it will take. 

Juan Zacarias Tzun was an illegal alien from Guatemala. On November 27, 200B he was arrested for 
robbery and grand theft, both felonies. He pled guilty to the grand theft charge and the robbery charge 
was dropped. He was sentenced to 3 years' probation. Why wasn't he deported? 

While still on probation on August 20, 2010 he was arrested for driving under the influence and driving 
under the influence with a BAC of .08 or higher, both misdemeanors. He was also given an infraction for 
failure to pay part of a fine under the grand theft charge. He was driving without a license but was not 
charged and his car was not impounded. He pled guilty to both charges and was sentenced to 3 years’ 
probation. Why wasn’t he deported? 

While still on probation he was arrested on May 13, 2012 for driving under the influence, driving under 
the influence with a BAC of ,08 or higher, driving without a license, driving with a prior DUI and refusing 
a chemical test, all misdemeanors. He was also given an infraction for driving while on probation for a 
DUI BAC equal to or greater than ,01. His car was not impounded. He was released on $5,000 bail 
pending his hearing for ail of the latest charges. Why wasn't he detained by ICE and deported? 

While out on bail and still waiting for his hearing date for his May 13, 2012 arrest on July 12, 2012, two 
months later he killed Dominic Durden. He was charged with vehicular manslaughter without gross 
negligence and driving without a license, both misdemeanors. He is currently out on bail. ICE did detain 
him and a judge set bond at $10,000. He paid it in full and is out on bond. He is clearly a flight risk but 
seems to have no fear of "the system". Why was he allowed out on bail and why did a judge grant him 
bond on his detention. 

Has he not caused enough grief? Do we need to make this story worse when he kills again? Is our 
system so broken that we can't identify or refuse to recognize bad people? 
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Mr. Gowdy. Ms. Tumlin. 

TESTIMONY OF KAREN C. TUMLIN, MANAGING ATTORNEY, 
NATIONAL IMMIGRATION LAW CENTER 

Ms. Tumlin. Chairman Goodlatte, Ranking Member Conyers, 
and Members of the Committee 

Mr. Gowdy. You may want to make sure the green light’s on, on 
your microphone. Is it on? 

Ms. Tumlin. How about now? 

Chairman Goodlatte, Ranking Member Conyers, Members of the 
Committee, it’s my pleasure to be here today. Thank you for this 
opportunity to discuss the SAFE Act and why it would have serious 
and far-reaching negative consequences if enacted. 

The SAFE Act, if enacted, would radically change the laws and 
policies governing immigration in the United States. I want to 
focus on three key ways that it would do that. First, it would oblit- 
erate Federal oversight and control over our Nation’s immigration 
policies. Secondly, it would put into the hands of State and local 
jurisdictions the ability to detain, essentially without limit, poten- 
tially indefinitely, individuals based solely on suspicion that they 
might be removable from this country. Third, it would radically in- 
crease detention for nothing more than civil immigration violations. 

The impact of these changes would be nothing short of disastrous 
on American families and communities. It would lead to patterns 
of unjustified and unconstitutional detentions, as well as patterns 
of unconstitutional racial profiling based merely on one’s appear- 
ance or the fact that they may speak with an accent. 

What I would like to do is focus on just two provisions in the 
SAFE Act and explain them a little bit. Of course I am happy to 
answer any questions that the Committee Members may have 
afterwards. 

So first, the SAFE Act would allow not only every State, but also 
any locality within the State to pass civil or criminal laws so long 
as those laws mirror Federal immigration law. This would not be 
a patchwork of 50 State immigration regimes. It would be literally 
thousands upon thousands of different regimes. Make no mistake, 
and let’s be clear about this: This is not cooperation of State and 
localities with Federal officials in terms of enforcing immigration 
law. It puts States and localities in the driver’s seat and the Fed- 
eral Government in the back seat. 

I want to give you an example of how this plays out. A couple 
of years ago, Georgia tried to do exactly this, and we sued them 
in court. They passed a State criminal penalty to criminally pros- 
ecute individuals who were harboring or transporting undocu- 
mented individuals. They said, this mirrors Federal law, we can do 
it. 

However, when they were defending that law in court, they made 
clear that they intended to prosecute U.S. citizens, teenagers who 
were driving their mother to the grocery store to get milk. And so 
the question before the Committee is: Is that good policy? Does that 
make sense? Do we want to prosecute overnight everyday acts of 
kindness by U.S. citizens to their family members? 

The second provision I would like to highlight has already been 
referenced this morning in opening statements. It’s a provision that 
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we’ve seen before. It just takes a different form. This provision 
would overnight allow for criminal penalties, criminal prosecution 
against the 11 million Americans in waiting who are undocu- 
mented now and members of our communities and our families. 
And again, the question is: Do we want to criminalize that mother? 
Do we want to spend precious resources detaining and deporting 
people who are part of our communities and part of our families? 

We don’t have to guess at what would happen when you give this 
kind of immigration enforcement power to State and local govern- 
ments. The evidence is piling up. Again, it’s referenced in the writ- 
ten testimony. It’s been referenced this morning. We see it in Fed- 
eral finding after Federal finding, from the Department of Justice 
against the 287(g) programs that were run by Maricopa County 
and Alamance County. 

We also have seen it as the State efforts to implement their own 
immigration laws have taken effect. And, again. I’ll give you an ex- 
ample. This one is from Alabama. When Alabama’s racial profiling 
law was allowed to take effect, we staffed a hotline with our legal 
partners to take calls from individuals about what was happening. 
And what we heard was story after story after story of individuals 
who were being stopped based nothing more on their skin color. 

I would like to urge the Committee to reject this wrong-headed 
and single-minded approach to the deep issues in our immigration 
system. 

Mr. Gowdy. Thank you, Ms. Tumlin. 

[The testimony of Karen Tumlin follows:] 
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Trslimony of Kjircn C. Tunilin 
Managing Altornry, National Immigration Law Center 
Submitted to the Mouse Committee on the Judiciary 
Hearing on H.R. 2278, Strengthen and Fortify Enforcement Act 
June 13. 2013 


Chairman Goodlalte. Ranking Member Conyers, and members of the Committee, thank 
you for the opportunity to share the National Immigration Law Center’s perspectives on H R 
2278. the Strengthen and Fortify Enforcement (SAFE) Act The National Immigration Law 
Center (NILC) is a nonpartisan organization exclusively dedicated to defending and advancing 
the rights of low-income immigrants and their families We conduct policy analysis, advocacy, 
and impact litigation, as well as provide training publications, and technical assistance for a 
broad range of groups througltout the United States Since its inception in 1979. NILC has 
earned a national reputation as a leading expen on the intersection of immigration law and the 
myriad federal and state policies impacting the rights and responsibilities of low-income 
immigrants. NILC has worked nationally to advance the due process and constitutional rights of 
low-income immigrants. Policymakers, faith and community-based organizations, legal aid 
attorneys, government agencies, and the media recognize NILC staff as experts on a wide range 
of issues that affect the lives of immigrants in die United States and frequently call upon us to 
explain the real-life impact of immigration-related laws and policies. Over the last decade, NILC 
has litigated and challenged efforts to devolve federal immigration authority to stale and local 
law enforcement officials, including state efforts to create their own immigration enforcement 
regimes. 

Overview 

While NILC respects the views of Chairmen Goodlatte and Gowdy and others who have 
sponsored the SAFE Act, we believe it is the wrong approach to reforming the nation's 
immigration system The SAFE Act single-mindedly focuses on immigration enforcement 
without fixing the legal immigration system’s problems It is widely recognized that now is the 
lime for commonsense reform that creates a road to citizenship for unauthorized immigrants and 
addresses the country's needs for an immigration system that strengthens families and bolsters 
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the economy. An enforcement-only approach to immigration will not solve the current problems 
with our immigration system — problems that we can all agree upon — and this bill proposes only 
more of the same. Even more troubling, the SAFE Act, if enacted, would radically alter the 
nature of federal immigration enforcement by vesting enforcement decisions in the hands of state 
and local actors without federal oversight. NILC’s firsthand experience with laws and policies 
similar to the SAFE Act have convinced us that it will create an environment of rampant racial 
profiling and unlawful discrimination and breed distrust of law enforcement, which decreases 
public safety. 

The bill would grant unprecedented immigration enforcement powers to states and 
localities. 

The bill is filled with provisions that, if enacted, would cause widespread harm by 
creating an environment of discriminatory and unjustified detentions, decreasing trust in local 
law enforcement and compromising public safety, and squandering taxpayer money. Among the 
worst are those provisions in Title I that would fundamentally change the nature of immigration 
enforcement by taking away federal direction and control over the nation’s detention and 
deportation policies. Taken together, the provisions in Title I put states and localities — even 
individual law enforcement officers — in charge of immigration while leaving the federal 
government in the back seat. The bill allows the states, and even localities within states, to create 
and implement their own immigration policies. The bill stops short, only, of allowing localities 
to actually remove noncitizens from the country.* This legislation fails to recognize the 
fundamental benefit — indeed the necessity — of having a uniform, national immigration policy, 
including the impact of immigration policy on foreign relations." Critically, the federal 
government has discretion to prioritize its immigration policies and practices — including to elect 
not to remove some noncitizens. To remove every noncitizen currently in the country without 
status would be economically impossible, and the human impact of such a policy would be 
devastating. By allowing states to enforce and prioritize immigration law as they see fit, this bill, 
if enacted, would strip the federal government of the ability to enforce immigration law 
uniformly and in a way that balances the nation’s interests in providing humanitarian relief and 
enforcing the rule of law. 

For example, the bill allows states or political subdivisions of states to create their own 
criminal and civil penalties for federal immigration violations so long as the penalties applied do 
not exceed those under federal law. Although this may, at first blush, look like nothing more than 
an attempt to allow states to pass criminal and civil penalties that mirror federal law, this 
provision would be disastrous for a host of reasons. First, it would directly overturn the Supreme 
Court’s decision last term in Arizona v. IJniied Slates, 132 S. Ct. 2492 (2012), that states cannot 


' See Section 102(b). 

"Arizona v. United States. 132 S. Ct. 2492, 2498 (2012) ("It is fundamental that foreign countries concerned about 
the status, safetv, and security of their nationals in the United States must be able to confer and cotntnunicalc on this 
subject witli one national sovereign, not tlie 50 separate States.’’). 
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enact their own criminal alien registration penalties on top of the federal scheme. In reaching that 
conclusion, the Court’s majority emphasized the importance of the nation speaking with one 
voice on immigration matters that inherently impact trade, investment, tourism, and foreign 
relations. See Arizona v. United States, 132 S. Ct. 2492, 2498, 2502 (2012). Indeed, this 
provision contemplates the piling of state or local criminal penalties on top of possible federal 
penalties. There is nothing in the text of this provision that would stop a state or locality from 
prosecuting a person who has already been convicted under federal law or the federal 
government from prosecuting a person who has already been convicted of an immigration 
offense under a state or local law. 

Second, when Georgia passed a law imposing criminal penalties for harboring or 
transporting undocumented immigrants, NILC, along with other civil rights organizations, 
challenged that law in court. During that case, the state of Georgia made clear that it intended to 
prosecute teenage drivers — U.S. citizens — for taking their undocumented moms to the grocery 
store for milk as vigorously as those transporting scores of undocumented immigrants for 
financial gain.^ This stands in stark contrast to the way in which the federal statute is prosecuted. 
Although the provision attempts to limit state or local prosecution to “the same conduct that is 
prohibited” under the federal immigration laws, there is nothing in the text to ensure that local 
prosecutions are actually so limited and, as the Georgia example shows, the localities wishing to 
enact these laws have radically different notions of what the federal law does or should 
criminalize. 

In addition, the SAFE Act would allow states and political subdivisions of states to 
“investigate, identify, apprehend, arrest, detain, or transfer to federal custody” a noncitizen in 
order to enforce any federal immigration violation — civil, or criminal, or any state immigration 
penalty allowed under this bill. This is an unfettered delegation of immigration authority to 
localities, allowing them to arrest and detain people based on nothing more than suspected civil 
immigration violations. If enacted, this provision would overturn another portion of the Supreme 
Court’ s /477zo?;a decision, which found that states lack the authority to detain people based solely 
on suspicion of that they are deportable. Arizona, 132 S. Ct. at 2507. In that opinion, the 
Supreme Court held that detaining people based on nothing more than suspicion that they have 
committed a civil immigration violation would raise constitutional Fourth Amendment concerns, 
because such detention would lack the requisite criminal probable cause. Id. at 2509. This 
provision is breathtaking in its scope and a recipe for chaos in application. In terms of scope, this 
would allow every state or local law enforcement officer in the country to make arrests based on 
nothing more than their opinion that someone lacks authorization to be in the country. This 
provision invites chaos because immigration law is notoriously complex and the determination of 
whether an individual is inadmissible or deportable is not a decision local officials are fit to 
make. Local officers with minimal training in immigration law — and armed with the pocket 
guide contemplated under the SAFE Act — cannot be expected to implement federal immigration 


’ Transcript of Preliminary' Injunction Hearing at 29-30. Georgia Latino Alliance for Human Rights v. Nathan Deal. 
ct., at. 2(4 1 WL 600275! (N.D. G. A. 2007). 
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law appropriately or uniformly. They cannot be expected to know which convictions make 
someone deportable and which do not, nor whether a person is eligible for one of the numerous 
forms of immigration relief available under federal law. 

Another section of the bill allows state or localities to detain people for 14 days after the 
completion of their prison sentences, to effectuate a transfer to federal immigration authorities 
“when the alien is inadmissible or deportable.” Here again, this unprecedented and 
unconstitutional expansion of detention authority hinges on an untrained local officer’s 
determination of whether a person is inadmissible or deportable. 

This provision also allows state or local officers to issue their own detainers to hold 
noncitizens, when the underlying state or local detention authority has ended, until the federal 
government sees fit to come and get them. The provision provides for no limit on the length of 
that detention, nor does it require that the noncitizen against whom the detainer is issued be 
prima facie removable or ineligible for immigration relief. For neither of these provisions is there 
any indication that the state or local officers must establish probable cause to hold the person for 
these extended periods of time, or even indefinitely. And there is certainly no suggestion that 
they need to go before a judge to justify the two-week-plus detention based solely on the local 
officer’s belief that the person might be removable on federal administrative grounds. 

If enacted, these provisions will exacerbate the existing problems with the use of 
immigration detainers. Currently, federal detainers are voluntary requests by federal immigration 
authorities to hold individuals briefly (for 48 hours, not including weekends or holidays) at the 
expiration of their state or local custody. These detainers are voluntary and time-limited for good 
reason. As a most basic matter of liberty, the Constitution does not permit that people be 
detained without an individualized and articulable basis in law — which is why this detainer 
authority is strictly limited. Moreover, federal detainers already do not require the individualized 
review by a magistrate that is required to issue a criminal detainer — another reason why these 
detainers are used only for brief custody extensions. Presently, federal officials use detainers to 
cast a wide net to ask state and local officials to hold individuals even before they have 
determined that they wish to institute removal proceedings against them. In many cases, even 
after a detainer is issued the federal authorities opt not to initiate removal proceedings or detain 
the person. Worse, the federal government has also inappropriately issued hundreds of 
immigration detainers against U.S. citizens."' Last, even under the current detainer system, scores 
of local jurisdictions have repeatedly held people beyond the constitutional 48-hour boundary.^ 


^ See Ian Gordon, “ICE Cold: U.S. Citizens Getting Caught in Inunigration Dragnet,” Mother Jones, Feb. 21, 2013, 
http://www.niotherjones.coni/mojo/20 13/02/ice-detaining-noncriniinals-american-citizens^ 

^Mlarveyv. City of New York, No. 07-0343 (Oct. 30, 200S) (plaintilTav\ardcd $145,000 in damages I'rom the City of 
New York for violation of the 48-hour time limit); Ocampo v. Gusman. No. 10-04309 (Nov. 15, 2010) (minute order 
granting writ ofhabcas petition ofpeiilioner Antonio Ocampo, held 95 days on an expired immigration detainer); 
Cacho et al. v. Gusman, No. 1 1-225 (E.D. La. filed Feb. 2, 201 1) (civil rights action for damages based on violation 
of tile 48-hour time period); Ouezeda i'. Mink et al.. No. 10-879 (D. Colo, filed Dec. 12. 2010) (same); Florida 
Immigrant Coa/ilion el al. v. Bradshaw, No. 09-81280 (S.D, Fla. filed Sept. 3, 2009) (same); Ramos-Macariow 
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This bill attempts to legalize this detention. The fact that so many localities have used detainers 
as a basis to engage in inappropriate over-detention of individuals makes a separate provision of 
the bill particularly troubling. The SAFE Act also prohibits states and localities from doing 
anything to interfere with compliance with immigration detainers. This would prohibit local 
policies that have limited the use of immigration detainers in order to ensure, among other 
things, that noncitizens are not unlawfully detained in their jails. 

The bill would lead to widespread racial profiling of Latinos and others whom law 
enforcement suspect of being foreign-born. 

We do not have to guess at the consequences of giving states and localities the kind of 
far-reaching immigration power that is contemplated under this bill. No matter how you slice it, 
devolving immigration authority to state and local officials results in patterns of racial profiling 
and unconstitutional detention. Moreover, state efforts to impose their own state immigration 
schemes have driven out businesses,® led to crops rotting in the fields,’ and promoted an 
environment of racial profiling of Latinos and others presumed to be foreign-bom. 

For years the delegation of federal immigration authority to state and local law 
enforcement officers under the federal 287(g) program has been widely criticized because these 
local officers are inadequately trained and are not supervised in the manner that would be 
necessary to ensure that they properly apply the complex federal immigration law and do not, 
instead, engage in fishing expeditions based on nothing more than skin color and English 
fluency. Today we have substantial evidence showing that the devolution of immigration 
authority to localities under the 287(g) and similar programs has led to massive racial profiling.* 
Investigations have revealed that local police forces operating under the federal 287(g) program 
have engaged in campaigns of racial profiling of Latinos. Just last month, a federal district court 
in Arizona issued a stinging 142-page opinion finding unequivocally that the Maricopa County 
Sheriff s Office has engaged in a pattern of racial profiling and of unjustified detentions. Ortega- 
Melendres, et al. v. Arpaio, et ah No. PHX-CV-07-02513-GMS, 2013 WL 2297173 (May 24, 
2013).® 


Jones el aL, No. 10-813 (M.D. Tern, filed Sept. 28, 2010) (same); Rivas v. Martin et ai. No. 10-197 (N.D. Ind. filed 
Jime 16, 2010) (same). 

“Alabama's Immigration Law's Price Tag? Up to $1 1 billion, says economist," Alcorn, 
http://blog.al.eom/businessnews/2012/01/alabama_inmngration_law_harmfu.html. 

' See “Georgia's Fanners Losing Millions Due to Anti -Immigrant Law.” Fox A'^’iihS' Latino. 
http://latino.foxnews.com/latino/espanol/201 1/10/05/georgia-fanners-losing-millions-to-anti-migrant-law. 

^ See also Trevor Gardner 11 md Aarli Kolhi, "The C. A.P. ElTcci: Racial Profiling in the ICE Criminal Alien 
Program,” The Warren Institute. Sept. 2009 (finding finds strong evidence to support claims tliat local police 
engaged in racial profiling of Latinos after tliey were grmted access to a federal immigration screening program in 
order to filler arrested Latinos through the system), 
http://www.law.berkeley.edu/files/policybrief_irvmg_FINAL.pdf 

^ See the decision in Ortega Metendres, et ai v. Arpaio, el ai. Mav 24, 2013, aclu.org/racial-justicc/orlcga- 
melendres-et-al-v-arpaio-et-al-decision. 
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The facts found by the court in the Maricopa County case are nothing short of startling. 
In reaching its finding that the Maricopa County Sheriff s Office (MCSO) engaged in a pattern 
of racially profiling Latinos under the guise of implementing immigration law, the court 
analyzed arrest records and found that “71% of all persons arrested, had Hispanic surnames.” Id. 
at 73. As the court noted, this high “arrest rate occurred in a county where between 30 and 32% 
of the population is Hispanic, and where, as the MCSO’s expert report acknowledges, the rates 
of Hispanic stops by the MCSO are normally slightly less than the percentage of the population 
that they comprise.” Id. The court found even more stark patterns of racial profiling when 
considering the airests of Latino passengers. Id. The court found that between 95 and 81 percent 
of passengers arrested had Latino surnames, 

And Maricopa County, sadly, is not an outlier when it comes to jurisdictions where 
systematic profiling and unconstitutional detention of Latinos has been documented under the 
guise of immigration enforcement. The U.S. Department of Justice (DOJ) terminated the 287(g) 
agreement with Alamance County, North Carolina, after finding that its sheriffs office engaged 
in a pattern of racial profiling and unconstitutional detentions of Latinos. DOJ uncovered that 
Alamance County deputies regularly airested Latino drivers for minor infractions while issuing 
only citations or warnings to non-Latinos, and that the sheriffs office leadership explicitly 
instructed deputies to target Latinos for discriminatory enforcement, including the targeted use of 
jail booking and detention practices. And, in recent years, reports of local law enforcement 
discriminating against or even extorting Latinos or those they presume to be foreign-born have 
become all too common.^" 

A handful of states have followed Arizona’s lead and passed laws requiring or 
authorizing local law enforcement officers to verify the immigration status of people they 
lawfully stop when they have “reasonable suspicion” to believe the person lacks immigration 
status. Alabama’s law was the first of these to take effect, and the result there reveals the same 
pattern of racial profiling. For example, shortly after the law took effect a woman married to a 
U.S. citizen was arrested for driving without her lights on and was forced to spend two nights 


Ortega Mekndres order at p. 73 “According to the large-scale saturation patrol arrest reports, 184 passengers in 
vehicles were arrested on some charge other than the traffic pre-text given for stopping the vehicle. 175 of these 
passengers, or 95%, had Hispanic surnames. Even removing all of passengers who were arresled on iimnigraiion 
charges from tlie equation (141 total. 140 Hispanic), 35 of the 43. or 8P/ti of the passengers arrested on 
noniminigration charges had Hispanic surnames. Only nine passengers who did not have a Hispanic surname were 
ever arrested on any charge.'' 

Department of Justice. “Justice Department Releases Investigative Findings on tlie Alamance County. N.C., 
Sheriff's Office," Sept, 18, 2012. htTp:,7 wu ’w . j usti ce . gov/op a /pi720] 2/Scp tc mbcr./ 1 2- crt-l 1 2 5. htm] . 

See Peter Applebome, Police Gang Tyrannized Latinos, Indictment Soys, N. Y. Times, Jan. 24. 2012. 
hup ://vvvvw.nylimcs.com/201 2/01 /25/nyrcgion/conncclicul-policc-oniccrs-accuscd-or-misircaling- 
Iatinos.htmr?pagewanted=all&_r=0 (In East Haven, Comiecticut, an FBI investigation revealed the city police 
officers had systematically stopped and detained Latinos, md particularly inunigrants, without reason), Patsy 
Brumfield. Rock admits illegal traffic stops as Ecru officer, DJ Journal, Northeast Mississippi News. Feb. 27. 20 1 3, 
hUp://djoumal.com/vicvv/rull_slory/21827474/arliclc-Rock-adinits-illcgal-lraffic-stops-as-Ecru-officcr (officer 
extorted money from inunigrants after conducting illegal stops). 
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away from her toddler while her immigration status was verified/^ This mother is currently in 
the process of adjusting her immigration status. In another example, a group of Latino men were 
stopped while walking home from work. A police officer stopped them without providing any 
basis for the stop and demanded “papers” from them. One of the men produced his valid North 
Carolina driver’s license, and the police officer grew angry and told him that he thought his 
license was fake.'"^ 

The 287(g) Expansion is Unnecessary and Counterproductive. 

The documented abuses in the 287(g) program occurred despite the fact that the federal 
government has elected not to issue 287(g) agreements for every jurisdiction that seeks one, in an 
effort to ensure some level of proper oversight of the local 287(g) deputized officials. And, even 
during this time, federal study after federal study has revealed that the 287(g) program has lacked 
sufficient oversight and controls to prevent against abuses.’^ Despite 287(g)’s dreadful track 
record, the SAFE Act would dramatically expand the flawed program by mandating the federal 
government to enter into new 287(g) agreements any time a state or locality so request unless 
there is “good cause” not to do so. Moreover, the locality — not the federal government — has 
control over the type of 287(g) agreement the locality receives: roving, patrol, or jail 
enforcement. Without question, this dramatic and unregulated expansion of the program will 
foster more abuses of the sort we have already seen in the 287(g) program. Given the well- 
documented abuses against Latinos, and other immigrants and individuals of color, via the 
287(g) program, this kind of broad delegation of power and control under the program is 
inappropriate. Federal government programs should not become tools of racial profiling. 

Moreover, this legislation allows the federal government little recourse to terminate 
287(g) agreements even when these programs are leading to Maricopa County-style abuses. 


See Alabama's Shame. Soutliem Poverty Law Center, http://www.splcenter.org/alabamas-shame-hb56-and-the- 
war-on-immigrants/a-traffic-arrest-a-motlier-s-mglmnare#.UbTo-JV3yfQ. 

National Immigration La-w Center, Racial Profiling After HB 56: Stories from the Alabama Hotline. 
http://www.nilc.org/document.html?id=800. 

In the Spring of 2009, the DHS Office of the Inspector General (OTG) undertook an audit of the program, which 
culminated in a lengthy report with 33 recommendations. See http :/7imini >-n'a rioniivipact. com/20 1 0/ 1 Q/26/Qffice -of- 
in spc clor-gcucral-oie,- lm ds-287g-prograir!-siill-riddicd-wjih-navvs/. The OIG updated this report in 2010 and again 
in September 2012 and found tliat DHS had not solved the e.xiensive problems identified in the previous report 
despite purported "reforms” to the program. Department of Homeland Security Office of Inspector General, The 
Perforaiance of 287(g) Agreements FY 2012. Follow-Up, Sept. 2012. 

kttp://www.pig,dhs,gov/assets/.Mgmt/20J ZiOj.GJ^ 2010 report described the targeting of 

innocent people, a lack of state and local supervision, and insufficient training of 287(g) officers. In addition, in 
2009. tlie General Accountability Office issued a report finding that tlie program lacked key internal controls and 
adequate oversight mechanisms. U.S. Government Accountability Office, immigration Enforcement: Better 
Controls Needed over Program Authori/ing State and Local Enforcement of Federal Immigration Laws, Jan. 30, 
2009. http://wwvv.gao.gOv/products/GAO-09-109. And. in the inten'ening years tliis lack of control has led to tlie 
documented abuses under the program. Id. 
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Instead, these agreements could only be terminated for good cause, and even then only after a 
hearing before an administrative law judge. In addition, the jurisdiction has the right to appeal a 
tennination decision to the court of appeals and the Supreme Court — while all the while the 
agreement remains intact. These provisions would have prevented the federal government from 
temiinating Maricopa County’s 287(g) agreement and the Alamance County agreement, despite 
findings of discrimination under the programs. 

The bill would negatively impact the ability of local law enforcement to do their job and to 
have the needed trust of the local communities they are tasked with protecting. 

Law enforcement chiefs and associations do not want the power to enforce civil 
immigration violations. They understand how this will do nothing but alienate the very 
communities they have sworn to protect and serve. Indeed, a recent poll found that, in the cities 
surveyed, a whopping 44 percent of all Latinos and 28 percent of U S. -born Latinos reported 
reluctance to report when they have been victims of a crime out of fear that they or their loved 
ones would be asked about their immigration status.** For this reason, law enforcement leaders 
have spoken out about the need to ensure that there is trust between police and the communities 
they serve. The SAFE Act would erode that trust 

For years, major organizations such as the Police Foundation,*^ the International 
Association of Chiefs of Police,'* and the Major Cities Chiefs Association'* have expressed 
concerns about how the 287(g) program undermines their core public safety mission, diverts 
scarce resources away from practices that actually promote public safety, increases exposure to 
liability and litigation, and exacerbates fear in communities. When Arizona’s SB 1070 headed to 
the Supreme Court last year, 18 current or former police chiefs and sheriffs as well as 3 police 
associations joined an amicus curiae brief arguing that local law enforcement should not be in 
the business of enforcing federal immigration law because it makes communities distrustful of 
the police, diverts valuable law enforcement resources, and ultimately makes it more difficult for 
police to keep their communities safe.*** 

In addition, the SAFE Act contains a provision that would clutter up the National Crime 
Information Center (NCIC) and prevent local law enforcement officers from being able to make 
important and timely decisions. This provision would add literally millions of noncriminal 


Nik Theodore, "insecure Communilics; Lalino PcrccpLions of Police involvcmcnl in immigrant Enlbrccmcnl," 
Department of Urban Planning and Policy, University of Illinois at Clricago (2013), 

http :/Avww.policcfoundation,org/sitcs/pftcst I , dmpalgardcns.com/filcs/Khashu%20%282009%29%20- 
%20Thc%20Rolc%20oP/o20Local%20Policc,pdT 

http://vvvvvv.thciacp,org/Portals/0/pdrs/Publicalions/PoliccChicfsGuidctolmmigration,pdf 

Major Cities' Chiefs, Revised Immigration Position, October 2011 p. 3, 
hllps;//vvvvvv,tnajorciticschicfs,com/pdf/ncvvs/inmiigralion_position 1 023 1 1 ,pdf; Major Cities’ Chiefs, Immigration 
Committee Recommendations, June 2006, p, 10, http://w\vw,houstontx.gov7police/pdfs/mcc_position,pdf. 

Brief of Slate and Local Law Enforcement Officials as Amici Curiae, Arizona v. United Slates, March 2012, 
httD://vvww.nilc.orn./document.litml?id-647 . 
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records to the NCIC database.^^ As a result, local law enforcement officers using the system 
would have to waste precious time deciding whether a “hif’ in the system merited action. Local 
police rely on the NCTC to determine whether a person they have pulled over or detained is 
wanted on serious criminal charges by another jurisdiction, including the federal government. 
We want our local law enforcement to be able to quickly detennine if a “hif ’ in the NCIC system 
is for someone wanted for a serious crime — who could pose a danger to that law enforcement 
officer him or herself Local law enforcement leaders have opposed efforts to expand the NCIC 
to include noncriminal immigration information because it undermines the central purpose of the 
system: to serve as a notice system for criminal matters and warrants."^ As Police Chief Chris 
Burbank of Salt Lake City said just last month: 

[For law enforcement, thej first priority is to ensure the safety and security- of the 
communities we protect and serv-e. The National Crime Information Center helps us 
accomplish this mission by providing officers with an effective and expedient way to 
determine wLether individuals encountered or detained are a threat to the public or to the 
officers themselves. This important law enforcement tool should not be cluttered with 
infonnation concerning civil issues. Just as a law enforcement officer would have no 
need to determine whetlicr someone has paid their taxes in the previous year, officers 
should not be forced to w-ade through civil immigration matters to determine whether the 
individual the officer has stopped has an outstanding criminal warrant for their arrest.'^ 

Creates harsher immigration penalties than imposed under the criminal justice system. 

The SAFE Act would also change the definition of conviction under federal immigration 
law to explicitly state that any reversals, vacatur, expungement, or modification to a conviction, 
sentence, or conviction record would not change the immigration consequences resulting from 
the original conviction — attempting to reverse well-settled legal precedent in this area. Nothing 
in this provision creates an exemption for people who can show rehabilitation or who were not 
properly advised of the immigration consequences of a guilty plea. This provision violates our 
basic notions of criminal justice and rehabilitation. 


Specifically, the provision amendment proposes to add information on individuals; (1) whose visas have been 
revoked; (2) who a Federal olTiccr has delennined lo be unlawfully present; (3) who have entered into a voluniaiy 
departure agreement: (4) have overstayed their authorized period of stay: and (5) who have a final removal order 
entered against them — even if they are appealing this order. 

” Major Cities' Chiefs. Revised Immigration Position, October 2011 p. 3. 

https://wwwMnajorciticschicfs.com/pdf/ncw'S/immigration_position 1023 1 l.pdf; Major Cities’ Chiefs, Immigration 
Committee Recommendations, June 2006. p. 10, httpi/Avww. houstontx.gov/police/pdfs/mcc_position. pdf 
Montgomery County, MD, Police Chief Thomas Manger testified to Congress on behalf of tlic Major City Chiefs 
Association, which includes hie 56 largest police departments in the U.S. covering more than 50 million residents; 
"MCC strongly requests that tlie federal agencies cease placing civil -immigration detainers on NCIC and remove 
any existing civil detainers curranly on the system. The integrity of the system as a notice system for criminal 
warrants and/or criminal matters must be maintained. 

Chief Burbank Statement on Sessions 35 amendment to S. 2444, May 20, 2013, ww\vv.nilc.org/nr0520 1 3.html. 
The Sessions 35 amendment is substantially identical to Section 103. 
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Removing a person even if the conviction itself was overturned due to ineffective 
assistance of counsel would violate the Sixth Amendment’s guarantee of effective assistance of 
counsel. On March 31, 2010, the U.S. Supreme Court held that criminal defense attorneys are 
required under the Sixth Amendment to advise noncitizen clients of the immigration 
consequences of their guilty pleas. Padilla r. Kentucky, 130 S. Ct. 1473 (2010 1. A noncitizen 
who was not advised of the immigration consequences of his or her criminal conviction could 
then bring a motion to vacate their conviction. Low-income immigrants who cannot afford legal 
counsel have relied on this case law to vacate convictions when they were not appropriately 
advised of the consequences of a guilty plea. 

Typically, when a criminal court vacates a conviction for cause — based on a procedural 
or substantive defect in the underlying criminal proceedings — the conviction no longer exists for 
immigration purposes. See, Pohlete Mendoza, 606 F.3d 1137, 1141 (9th Cir. 2010). This is to 
recognize the fact that a conviction that violates the Sixth Amendment should not lead to the 
drastic immigration consequence of lifelong exile from the United States. The SAFE Act also 
counters established case law holding that an expungement for a first conviction for a minor drug 
offense does not count as a conviction for immigration purposes if plea was before July 14, 201 I . 
See, Lujan-Armendariz v. INS, 222 F.3d 728 (9th Cir. 2000); Nunez-Reyes v. Holder, 646 F.3d 
683 (9th Cir. 2011). Under current law, a person who is able to expunge a conviction for 
possessing a minor amount of marijuana would not face deportation on the basis of the 
conviction. The SAFE Act would undennine the intention of state expungement statutes, which 
exist to ameliorate the effects of minor criminal convictions and to recognize that people can 
rehabilitate. 

Conclusion 

The National Immigration Law Center applauds the efforts of this Committee for 
recognizing the importance of revamping our nation’s immigration system. But the legislative 
solution to our immigration needs must create a road to citizenship for those who are currently 
undocumented, strengthen our families, and implement policies that are consistent with our 
constitutional values. The SAFE Act fails to meet these critical standards. As discussed above, if 
implemented the SAFE Act will create an environment of rampant racial profiling and 
unconstitutional detentions by law enforcement officials and eliminate the ability of the federal 
government to speak with one voice on immigration — an area of law that is inherently tied to our 
national foreign policy, trade, and investment interests. Most importantly, this legislation would 
violate the rights of countless noncitizens and people of color if enacted. 
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Mr. Gowdy. Ms. Martinez. 

TESTIMONY OF CLARISSA MARTINEZ-DE-CASTRO, DIRECTOR 

OF CIVIC ENGAGEMENT AND IMMIGRATION, NATIONAL 

COUNCIL OF LA RAZA 

Ms. Martinez-De-Castro. Thank you, Acting Chairman Gowdy 
and Ranking Member Conyers, for the opportunity to testify on be- 
half of NCLR. 

There is clearly too much tragedy related to letting this issue 
continue unresolved. For the last two decades, the problems in our 
immigration system have largely prompted one prescription: en- 
forcement. While enforcement is essential, alone it cannot fix all of 
those problems which are resolvable if we don’t keep providing a 
one-dimensional response no matter its consequences. 

The Strengthen and Fortify Enforcement Act unfortunately 
largely focuses on adding strength to an old prescription that has 
not cured our ills but will have detrimental side effects. While it 
includes some needed provisions, such as ensuring enforcement 
agents have equipment they need, prosecuting criminal smuggling 
rings and human smuggling rings, the benefits are far outweighed 
by some of its other provisions. 

And let’s be clear: No one argues that the perpetrators of the 
crimes and tragedies described here today should stay in our com- 
munities. That should not happen. But this bill would make Arizo- 
na’s SB 1070 the law of the land. Known as the “show me your pa- 
pers” law, 1070 was condemned by the country’s civil rights com- 
munity because it legitimized racial profiling and every facet of 
mainstream America was represented among those opposing it, in- 
cluding members of law enforcement. 

Frustration over Federal inaction to fix our broken immigration 
system led many Americans to express support for it, but not be- 
cause they thought 1070 would fix the problem, but because they 
wanted action. Since then, the message coming from States that 
debated copycat laws, and 31 States rejected that approach while 
the 6 that adopted it face lawsuits and injunctions. The message 
was that only the Federal Government could fix our immigration 
system the way that is required. This Committee has the ability to 
provide the real solutions, and it is imperative that you fix the sys- 
tem, not make things worse. 

But rather than assert Congress’ responsibility to restore an or- 
derly system, this bill poses a massive and unnecessary delegation 
of authority. The effect of that delegation will be to create a patch- 
work of laws that will add more chaos, not more order, to our im- 
migration system. There is widespread evidence that delegating to 
States and localities the enforcement of Federal immigration laws 
threatens civil rights, and that has been mentioned here by Mem- 
bers, as well as Ms. Tumlin. 

By expanding such practices, H.R. 2278 would lead to racial 
profiling and wrongful detention because everyone who looks “ille- 
gal” would be subject to law enforcement stops, arrests, and deten- 
tion. And it would criminalize otherwise innocent behavior. The 
legislation would increase the possibility, for example, that a 
church taking in undocumented children after their mother got de- 
ported would be subject to harboring charges. 



66 


To some, the violations of rights and values of “show me your pa- 
pers” policies may seem just like collateral damage. To the Nation’s 
52 million Hispanics, 75 percent of whom are United States citi- 
zens, the damage is not collateral at all. According to the Pew Re- 
search Center, one in 10 Latino citizens and immigrants alike re- 
port being stopped and questioned about their immigration status. 
That means that over a few years, most Hispanics face a virtual 
statistical certainty that they will be stopped by police based on 
their ethnicity. If that were happening to all Americans, I suspect 
we would not be having this debate. 

A patchwork of immigration laws is bad for the Nation and is a 
recipe for disaster for the Latino community. At a time when mo- 
mentum is building for the immigration reform our country de- 
serves, it is disheartening to be taking a look back instead of for- 
ward. Our country deserves better. 

The way you restore the rule of law is to have a legal immigra- 
tion system that takes the legitimate traffic out of the black mar- 
ket, allows immigrants to come with visas and vetted rather than 
with smugglers, and allows immigrants who are working and rais- 
ing families in the U.S. to come forward, go through criminal back- 
ground checks, and get in the system and on the books if they qual- 
ify- 

The enforcement-and-deportation-only approach cannot get us 
there. Adding more layers to it may seem the politically easy thing 
to do, and this Committee has been doing almost exclusively that 
for the last 20 years. In this case, those proposed new layers in the 
name of immigration enforcement will have serious negative effects 
across the country and especially in communities where people look 
like me. 

I urge you to take the smarter, more comprehensive approach 
and pass the real solutions that we need. And I agree with Mr. 
Labrador, who yesterday said that we need to have a comprehen- 
sive approach to immigration because it is the right thing to do and 
it is the right policy. And I urge him and all of you to make those 
true solutions a reality. Thank you very much. 

Mr. Gowdy. Thank you, Ms. Martinez. 

[The testimony of Ms. Martinez-De-Castro follows:] 
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Chairman Goodlatte and Ranking Member Lofgren, thank you for the opportunity to appear 
before the committee today and provide testimony on behalf of the Nationai Councii of La Raza 
(NCLR). NCLR is the iargest national Hispanic civii rights and advocacy organization in the 
United States, an American institution recognized in the book i*'o/'ce-S'/o/' Good as one of the 
highest-impact nonprofits in the nation. We represent some 300 Affiliates — local, community- 
based organizations in 41 states, the District of Columbia, and Puerto Rico — that provide 
education, healthcare, housing, workforce development, and other services to millions of 
Americans and immigrants, annually. 

NCLR has a long history of fighting for sensible immigration laws, evidenced through our work 
in the Hispanic community, in the states and in Washington, DC. Most of our Affiliates teach 
English, provide health care services, promote financial literacy, and otherwise ease the 
integration of immigrants into the mainstream. We support and complement the work of our 
Affiliates in communities by advocating for public policies here in Washington and increasingly 
at the state level. 

The nation’s immigration system is experiencing a systemic failure. Its multiple components are 
designed to work in tandem to (I) achieve a legal and regulated flow of workers and the 
reunification of families, (2) implement enforcement measures that advance national security and 
public safety and help ensure employers maintain a legal workforce, (3) support the successful 
integration of immigrants into society, and (4) conduct itself in way that upholds the nation’ s 
values and traditions respecting the legal and civil rights of America’s diverse community. A 
breakdown in any one area has an impact on the effectiveness of all the others, and on the ability 
to maintain a legal and orderly process. 

Congress has a unique and historic opportunity to pass immigration reform this year and deliver 
real solutions to a problem that has festered too long. Not only does fixing our broken 
immigration system benefit immigrants themselves, it is in the best interest of our country. 
Immigration to the United States should be orderly and legal, promote economic growth and 
family unity, and reflect our nation’s values. The moral, economic and political imperatives for 
action are aligned, and Congress has an opportunity and a responsibility to deliver immigration 
reform that: 

• Restores the rule of law by creating a roadmap to legalization and citizenship for I I million 
aspiring Americans, and promoting smart enforcement that improves safety, supports legal 
immigration channels, and prevents discrimination; 

• Preserves the rule of law by creating workable legal immigration channels that reunite 
families, strengthen our economy, and protect workers’ rights; and 

• Strengthens the fabric of our society by adopting proactive measures that advance the 
successful integration of new immigrants 


HR 2278 

For the last two decades, the growing inadequacies of our immigration system to meet changing 
economic, societal, and global conditions have largely prompted one sole prescription: 
enforcement. And while enforcement strategies are an essential component of maintaining a 
legal and orderly immigration system, these strategies alone cannot address the challenges we 
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face — which are solvable so long as we do not keep insisting in providing a one-dimensional 
response no matter its consequences. 

The Strengthen and Fortify Enforcement Act (H.R. 2278), unfortunately, largely focuses on 
adding strength to an old prescription that has not cured our ills and will have detrimental side- 
effects. While it includes provisions to fight criminal and human smuggling rings, prosecute 
predatory practices, and ensure our men and women on the front lines have the annor and 
weapons appropriate for their functions, those benefits are offset by highly concerning provisions 
in other areas. This testimony focuses on Title I of the bill, which contains most of those 
provisions. Some of its sections echo a previous bill, HR 4437, the Border Protection, 
Antiterrorism, and Illegal Immigration Control Act of 2005, which generated the largest peaceful 
demonstrations our country has ever seen with millions participating in over 100 cities. In 
addition, this bill would make Arizona’s SB 1070 the law of the land. Widely known as the 
'‘show me your papers” law, SB 1070 in 2010 galvanized the country’s civil rights and social 
justice communities, led to multiple boycotts, and widespread condemnation from many sectors 
of our society, including criticism from local governments and law enforcement, because it 
legitimized and codified racial profiling. 

Frustration over federal inaction to fix our broken immigration system led many Americans to 
express support for such legislation. Not because they thought it would fix the problem, but 
because they wanted action. Since then, we have reaffirmed that two wrongs do not make a 
right. Similarly, the overarching message coming from states that debated similar laws — and it 
should be noted that 3 1 states rejected that approach,’ while the six that moved forward faced a 
slew of lawsuits and injunctions — was that they needed the federal government to act and fix our 
immigration system. But unlike those state legislatures and those of us in the American public, 
you represent the legislative branch of our federal government and thus have within your power 
the ability to provide the multi-dimensional solutions that are required to fix this problem. It is 
imperative that you exercise the stewardship needed fix the immigration system, and not make 
things worse. 

Rather than assert this Congressional role and responsibility to ensure we have an orderly and 
regulated immigration system, HR 2278 proposes a massive delegation of authority that is 
unnecessary, given; 

• Enormous buildup in enforcement, particularly border enforcement, in recent years, as 
documented in the following section (Cuirent Enforcement Levels). 

• Contemplated increases in pending bipartisan immigration reform proposals, including a 
proposed massive expansion of E-Verify and other interior enforcement efforts. 

The effect of this delegation of authority will be to create a patchwork of laws that will add more 
chaos, not more order, to our immigration system. 


' In 2001, for example, state legislatures ranging from Democrat control to Republican supermajorities rejected the 
SB 1070 approach, including CA. NV, WA, CO, TA, KY. LA. MS, VA. ME, NC, TN, FL. KS, OK. NH, SD, TX. 
and \VY. For more detail, see NCLR's 2012 report The Wrong Approach: State Anti-Immigration Legislation in 
2011. http:/7v\wvv,iiclr.or&4ndex.php/pubjicatiQns/the_wrong approach state_anti- 
iniinigsation legislation ill 2011-1/ 
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Furthermore, FIR 2278 is harmful. There is widespread evidence that interior enforcement of 
immigration laws generally, and its delegation to states and localities in particular, inherently 
threaten civil rights and violate other core American values (as documented in the section below, 
Latino Community Concerns). By condoning and e.xpanding such practices, FIR 2278 would: 

• Lead to racial profiling and wrongful detention, because everyone who “looks illegal” is 
presumed so and subject to law enforcement stops, arrest and detention. On the heels of a 
court ruling against Sheriff Joe Arpaio, the poster child for these policies, determining that 
patterns of racial profiling and discrimination were widespread in the pursuit if this approach, 
the proposal to nationalize such policies is outright disturbing. 

• Criminalize otherwise innocent behavior. If this legislation became law, it would increase 
the possibility, for example, that a U.S citizen teenager driving to the movies with his sister 
who is undocumented could be subject to prosecution. Or that a church that took in 
undocumented children after their mother got picked up for deportation — as happened after 
the Postville raid in Iowa — would be subject to harboring charges. 

Overall, FIR 2278 seems to turn our cherished constitutional principle of innocent until proven 
guilty on its head. It seeks to exhaust every ounce of discretion that can be used to presume 
guilt, while restricting discretion to determine innocence. 

To some, the violations of rights and values of “show me your papers” policies may seem 
acceptable collateral damage. To the nation’s Hispanics, seventy-five percent of whom are 
LMted States citizens and represent 1 in every six people in America, the damage is not 
collateral at all. According to the Pew Research Center, one-in-ten Latinos, including citizens 
and legal immigrants alike, report being stopped each year based on suspicion of immigration 
status. Multiply that over a few years and MOST Flispanics face a virtual statistical certainty 
that they will be stopped by police because, based on their ethnicity alone, they are presumed to 
be unauthorized immigrants. If that were happening to all Americans we suspect we wouldn’t 
even be having this debate — a policy so widespread, invasive, and subject to abuse would not 
even be on the table for serious consideration. 

CURRENT ENFORCEMENT LEVELS 

Failure to enact federal immigration reform has not meant inaction on immigration enforcement 
over the past two decades. In fact, by nearly every standard, more is being done than ever before 
to enforce immigration laws. Measured in terms of dollars, not only are we spending more on 
immigration enforcement than at any time in history, but the federal govermnent today spends 
more on enforcing immigration laws than on all other categories of law enforcement combined. 

Measured in qualitative terms, never before has our country used a broader array of enforcement 
strategies than we do today. Through congressional appropriations and the passage of legislation 
like the Secure Fence Act and the Southwest Border Security Bill, the federal government has 
already enacted an enforcement-first policy. We have seen more personnel, more technology, 
more fencing and more money put into border security, along with new and expanded initiatives 
like Operation Streamline, which criminally prosecutes all undocumented border crossers and 
has overwhelmed our court system and wasted precious judicial resources. Throughout the 
interior, enforcement has increased through programs like Secure Communities, and 287(g) 
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agreements continue. At the worksite, E-Verify has been expanded, and the incidence of 1-9 
audits is at unprecedented levels. 

Measured by results, detention and prosecutions of immigration law violators, as well as 
deportations, are at all-time highs. Beginning with the last two years of the Bush Administration 
and continuing through the Obama Administration’s first term, deportations have risen and 
remain at record levels, measured in both absolute and relative tenns. 

At the same time, perhaps for the first time since we acquired much of the American Southwest 
in the late 1840s, net migration from Mexico is now zero — or less — according to the best 
available research. 

Reasonable people can disagree about how much enforcement is enough. Even though the 
Government Accountability Office (GAO) has testified before Congress that prevention of every 
single unauthorized border crossing would be unreasonable, for some no amount of enforcement 
will ever be enough. This is not the standard we apply to any other area of law enforcement. 

According to the Migration Policy Center’s report Immigration Enforcement in the United 
States: the Rise of a Formidable Machiner}:, with FY 2012 expenditures at $18 billion, the US. 
government already spends more on its immigration enforcement agencies than on all its other 
principal criminal law enforcement agencies combined. Taking a close look at the growth of 
funding, technology, and personnel, as well as case volume and enforcement actions, the report 
finds that “[t[oday, the facts on the ground no longer support assertions of mounting illegal 
immigration and demands for building an ever-larger law enforcement bulwark to combat it,” 
and offers this concluding finding: 

Even with record-setting expenditures and the full use of a wide array ofstamtory and 
administrative tools, enforcement alone is not sufficient to answer the hroctd challenges 
that immigration legal and illegal pose for society and for America 's future. Meeting 
those needs cannot he accomplished through more enforcement, regardless of how well it 
is carried out. Other changes are needed: enforceable laws that both address 
continuing w-eahiesses in the enforcement system, such as employer enforcement, and 
that better align immigralion policy with the nation ’s economic and labor market needs 
andfuttire growth and well-being.^ 

Yet, HR 2278 does little to address those other areas. It is widely recognized that jobs are the 
most potent pull factor attracting immigrants to this country. Similarly, much concern has been 
expressed about the unfair advantage some employers derive from hiring undocumented workers 
who are less likely to speak up in the face of wage and work safety violations. But while HR 
2278 doubles down on the types of enforcement where much has already been done, it continues 
to omit particular enforcement policies that have been sorely neglected. We note with some 
concern the relative lack of attention being placed on the importance of improved enforcement of 
labor laws. Even highly effective workplace enforcement regimes can be subverted by 
unscrupulous employers, who use middlemen to avoid enforcement liability, exploit 


■ Meissner, Doris, Donald M. Kervvin, Miiziiffar Cliishti iuid Claire Bergeron Immigration Enforcement in the 
United States: The Rise of A Formidable Machinery. Migration Poliq- Center. Wasliington, DC: 2013. 
l^ttp:/./n”vv'^^'.l^igrationpQjic\^Q^g/pubs/e^forcementpiilars.pdf 

NCLR 

National CouhcilofURaza 



72 


6 


unauthorized workers through substandard wages and working conditions, and thereby under-cut 
their law-abiding competitors and worsen labor standards for all workers. 


LATINO COIVIIVUJNITY CONCERNS 

As the recent election clearly demonstrated, the issue of immigration is a galvanizing force for 
the nation’s Hispanic community. Toxic rhetoric in public discourse on this issue has affected us 
deeply, regardless of immigration status, and we see getting this debate on the right course as a 
matter of fundamental respect for the role of Latinos in the U.S. Latino voters generated the 
game-changing moment for immigration last November, creating an opening to finally achieve 
the solution our country needs. And the Latino community’s role is growing. An average of 
878,000 Latino citizens will turn 1 8 each year between 201 1 and 2028. Our community is 
engaged and watching this debate closely. 

From the perspective of the Latino community, current levels of immigration enforcement are 
already intolerable, because virtually all of us are affected. The way in which these policies are 
being carried out have unfortunate, discriminatory, and much too often economically and 
personally devastating consequences in our community and to the social fabric of our country. 
Too many U.S. citizens and lawful residents are stopped, detained, and even deported as a result 
of over-zealous application of the law. Too many U.S. citizens and lawful residents are faced 
with the choice of separation from their family members or leaving the country of their birth to 
live abroad when a family member is deported. And too many resources are diverted from more 
worthy purposes to track down, arrest, detain, and deport people whose only offense is to seek a 
better life for their families, the vast majority of whom are otherwise law-abiding and who pose 
no threat to public safety. This significantly undermines the rule of law in our country and 
diverts resources away from pursuing those who present a threat to national security or public 
safety. 

Numerous reports have documented the negative effects that deputizing local law enforcement to 
apply immigration laws have on public safety and community policing. According to a 2013 
report by the University of Illinois at Chicago, surveying Latinos in Cook, Harris, Los Angeles, 
and Maricopa counties, this interaction between law enforcement and immigration has made 
over 40 percent of Latinos less likely to contact police to report a crime or if they are victims of a 
crime, because they are afraid the police will ask them or people they know about their 
immigration status. And that reluctance is not limited to undocumented immigrants. The report 
also found that “[wjhen asked how often police officers stop Latinos without good reason or 
cause, 62 percent said very or somewhat often, including 58 percent of US-bom respondents, 64 
percent of foreign-born respondents, and 78 percent of undocumented immigrant respondents.”^ 

An earlier NCLR report on the impact of 287(g) agreements, the expansion of which is proposed 
in this bill, found similar concerns and abuses. The report contains a survey done in 
collaboration with the Tennessee Immigrant and Refugee Rights Coalition one year after the 


^ See Theodore, Niek, Insecure Communilies: Latino Perceptions of Police Involvement in Immigration 
Enforcement, Dept, of Urban Pliuining, UniversiW of Uliiiois at Chieago. May 2013. Randomized survey of Latinos 
in four major counties. Mtp:/Avww.iuc.edu/cupDaj’gci/docimieiits/12 13/Insecure Coiiummities Report FINAL.pdf 
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287(g) agreement was in place in Davidson County, TN. The study compared the willingness 
and likelihood of economically equally situated Latinos and Blacks to approach the police in 
Davidson County. Results showed that while both communities have negative perceptions of the 
police, the Latino community expressed greater fear and unwillingness to contact the police in 
the case of an emergency. Furthermore, the survey indicated that much of the apprehension 
reported by Latino surv'ey participants was related to immigration enforcement and fear of 
possible deportation.^ 

For those who may believe these concerns are far-fetched, consider this: 

• Eduardo Caraballo, aU.S. citizen bom in Puerto Rico, was arrested by Chicago police in 
May 2010. Although his mother posted bond, he was held for more than three days in the 
custody of federal agents on suspicion of being undocumented. They refused to release him 
even after being provided his birth certificate, apparently assuming that his paper were fake 
because of his '‘Mexican appearance.” He said he was threatened with deportation. He was 
released only after the intervention of Illinois Congressman Luis Gutierrez.'^ 

• In early 2008, Pedro Guzman, a mentally disabled U.S. citizen from Lancaster CA, was 
arrested for trespassing in a local airport. He was sentenced to j ail in Los Angeles County on 
April 19. While in jail, he was erroneously reported to ICE as a non-citizen, although 
Sheriff s Department records indicated he was a citizen who stated at booking that he was 
bom in California. He was transferred to ICE, which deported him to Tijuana, Mexico, 
leaving him alone with $3. He spent nearly three months destitute in Mexico while his 
family searched frantically for him and filed a lawsuit to force the U.S. government to help 
find him. He tried to cross the border into California several times, but was turned away. He 
was found in August 2008 near the Calexico border crossing. It appears that he signed a 
voluntary release document without receiving any assistance in reading or understanding it, 
although he reads at a second-grade level and has trouble remembering information like his 
telephone number. 

• In December 2008, ICE deported Mark Lyttle, a U.S. citizen diagnosed with bipolar disorder 
and developmental disabilities, first to Mexico and from there to Honduras and then 
Guatemala. Four months later, he was returned to the U.S. ICE officials say that he signed a 
statement that he was a Mexican national.”^ 

In Arizona, these cases came to light in the recent lawsuit against Sheriff Joe Arpaio and the 
Maricopa County Sheriff s Office (MCSO), part of the documented pattern of racial profiling 
and illegal detentions targeting Latinos^; 

• Manuel Ortega Melendres is a legal visitor to the United States who possessed a valid visa. 
On September 26, 2007, he was a passenger in a vehicle that was stopped by officers from 
the Maricopa County Sheriffs Office in Cave Creek, Arizona. MCSO was conducting an 


^ See NCLR's Issue Brief The Impact of Section 2H7(g) of the Immigration and Malionalily Act on The Latino 
Community'. 2010. http:/A\wvv-iicIr.Qiv/iTvifiees/uploads/Dublica?,iom;/287gReporTFiri;il_ j .pdf 
^ “Deportation Nightmare: Eduardo Caraballo. US Citizen Born in Puerto Rico. Detained as Illegal Immigrant.'' 
Hujfngion Tout, May 25, 2010. See hlip://v\ vvvv.vvQiuerisconiUiissiQii.org/prQi:tram.s/delenlioii.Avomeu-m-deteiiiiou . 
’ “Deportation by Default; Mental Disability'. Unfair Hearings, and Indefinite Detention in tlie US Immigration 
System.” New York: Human Rights Watch and the ACLU, July 2010. Sec 
htti3:/./wvw.ltnv. org.' sites.kiefaiiU/files/re po rts.hisdepoTt:sdoii0'710\vcbwco'\'er 1 O .pdf. 

' From ACLU's plaintiff profiles in Ortega Melendres, et al. v. Arpaio, et al. littp:/y\vw\v.aclu.org/inimieraiit,s- 
rights-racia!--Justice/ortega-mejendres-et-al-’^'-aipaiQ-ei-al 
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operation targeted at day laborers. Although the officer who stopped him claimed that the 
reason he pulled the vehicle over was because the driver was speeding, the driver, who was a 
Caucasian male, was not given a citation or taken into custody. The officer instead asked Mr. 
Ortega and the other Latino passengers to produce identification. Though Mr. Ortega 
provided identification, he was nonetheless arrested. Mr. Ortega spent four hours in a cell in 
the county jail. Eventually he was taken to an Immigration and Customs Enforcement (ICE) 
official, who confirmed that he had proper documentation to be in the United States. After an 
hours-long ordeal, Mr. Ortega was released. 

• In March 2008, siblings Manuel Nieto and Velia Meraz were stopped during a sweep in 
North Phoenix after they had witnessed the MCSO detaining two Latino men at a gas station. 
After pulling into the gas station, the MCSO deputy ordered Ms. Meraz and Mr. Nieto to 
leave. They left the gas station, but were subsequently pulled over by MCSO deputies in 
front of their family business at gunpoint. While Mr. Nieto called 911, MCSO deputies 
pulled him out of his car and threw him against it. Family members who were present at the 
time informed the officers that both Mr. Nieto and Ms. Meraz are U S. citizens. MCSO ran 
Mr. Nieto’s identification and then released both of them without a citation or any apology. 

• David and Jessika Rodriguez, along with their two young children, were off-roading near 
Lake Bartlett in December 2007. As they were leaving the preserve, they were stopped and 
ticketed by MCSO for driving on a closed road. But several other drivers who were not 
Latino and driving on the same stretch of the road were allowed to leave with only a warning. 
During the stop, the MCSO deputy demanded to see Mr. Rodriguez’s Social Security card 
even though he had produced his Arizona driver’ s license, registration and proof of 
insurance. Mr. Rodriguez eventually relented and provided the deputy with his Social 
Security number so that he and his family could leave in peace. As the Rodriguezes drove to 
the exit of the preserve, they were able to stop and speak with other drivers and confirm that 
not one of them had been given a citation. The Rodriguezes were treated unfairly because 
they are Latino. The Rodriguezes are U S. citizens. 

In Alabama, after that state passed an even more draconian version of the Arizona law, the 
Southern Poverty Law Center documented a set of problematic developments, including a judge 
telling a female victim of domestic violence seeking a protective order that she would be 
deported if she pursued the order; and a clerk telling a Latino customer that he could not make a 
purchase with a bank card because he did not have an Alabama ID, although the Latino customer 
was legally present but from Ohio. 

These cases are only a small illustration of the experiences many Latinos are subjected to 
because of how they look or sound. 

Concerns about the adverse effects of delegating immigration enforcement to local law 
authorities are not Latinos’ alone. Any community with members that are deemed to be foreign 
or have experienced racial profiling has expressed concerns. Opposition to SB 1 070 included the 
Asian American Justice Council, the Leadership Conference on Civil and Human Rights, the 
NAACP, the Urban League, 

Furthermore, numerous voices in the law enforcement community have also expressed concerns 
about pursuing this approach. At the height of debate over Arizona’s SB 1070, the Major Cities 


NCLR 



75 


9 


Chiefs of Police Association, the Police Executive Research Forum, the National Latino Peace 
Officers Association, and 19 current and former chiefs of police and sheriffs from multiple 
states, filed an amicus brief against the Arizona law * 

For those who may not be swayed by the disparate application and effect of these laws on 
America’ s diverse citizens and legal residents, the record also demonstrates that these laws are 
expensive and counterproductive. In addition to extensive legal battles, Arizona suffered 
financial and job losses, tarnished its image, and saw the historic recall of the legislation’s 
author. The handful of states that ignored the lessons from Arizona faced lawsuits and mounting 
legal fees, experienced millions of dollars in economic losses, and made law enforcement more 
difficult. 

CONCLUSION 

A patchwork of immigration laws is a bad prescription for the nation and a recipe for disaster for 
the Latino community. We have been down this road before with SB 1 070, and the results are 
in — these policies generate racial profiling and discrimination. That is why every facet of 
mainstream America was represented among those opposed to this law, and over 300 
organizations joined 19 amici briefs supporting the legal challenge against SB 1070. Among 
those joining were 68 Members of Congress; 44 former state attorneys general; dozens of cities 
and towns; law enforcement associations, sheriffs and police chiefs; labor, business, and civil 
rights leaders; law enforcement experts; former Secretary of State Madeleine Albright; former 
commissioners of the U S. Immigration and Naturalization Service; prominent religious 
institutions; and numerous faith, labor, and immigrants’ rights 

Our country deserves better. We have always aspired to be a nation that judges people by the 
strength of their character, yet UR 2278 would encourage discrimination based on how people 
look or sound, regardless of whether they are American citizens, legal or undocumented 
immigrants. Latinos and people of color would bear the brunt of this misguided approach and be 
subject to increased racial profiling. In Arizona, Latinos have already been experiencing the 
consequences of that environment — it is an ugly reality, and sadly, they are not alone. 

Congress has a responsibility to fix our immigration system. It must not abdicate that 
responsibility, and it must not create a situation where there are 50 different ways to apply 
immigration laws in our country, particularly when the consequences are not only chaotic but 
deeply damaging. 

At a time when momentum is building for the comprehensive immigration reform that our 
system requires and our country deserves, it is disheartening to be taking a look back instead of 
forward. We urge the authors, and this committee, to exercise their leadership to deliver a 
modernized and effective immigration system for the 21“‘ century, and do so in a way that 
respects the contributions of all Americans, regardless of their accent or appearance. 


Brief of State and Local Law Enforcement Officuils as Amici Curiae in Support of Respondent, 

http:.l/www.aniericanbar.Qrg/contenLdam/aba/piiblications/‘supreme court prernew/briefs/11- 
182 respondentamcustatedocajlawenforc en ieiitoff i ciais authclieckdam-pdf 
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Mr. Gowdy. The Chair will now recognize the gentleman from 
Alabama, Mr. Bachus, for his questions. 

Mr. Bachus. Thank you. 

Let me address the two witnesses at the end of the table. And 
I think you know that I have advocated for a comprehensive ap- 
proach because I don’t think we ought to have two classes of long- 
term residents. I even support a pathway to citizenship. But I do 
think it ought to be earned. 

And let me ask you about someone with two DUI convictions. Do 
you think that they have earned citizenship? Or do you think we 
ought to allow them to stay in our country? 

Ms. Martinez-De-Castro. Well, if we are talking about the Sen- 
ate immigration bill, which I think was referenced earlier as allow- 
ing a number of the very criminal offenses that were described 
here, as allowing those people to earn citizenship, that is not the 
case. And we wouldn’t agree with that. I think that some 

Mr. Bachus. If someone has two DUI convictions, would you 
agree that they do endanger public welfare and safety and the lives 
of not only our citizens, but of other undocumented people in our 
country? 

Ms. Martinez-De-Castro. I think that offenses that endanger 
the public safety and national security need to be taken into ac- 
count. 

Mr. Bachus. Do you think a DUI, do you think that’s a very dan- 
gerous — 

Ms. Martinez-De-Castro. That is part of the legislation that we 
are supporting in the Senate bill. 

Mr. Bachus. So if someone with two DUI convictions, they could 
be 

Ms. Martinez-De-Castro. I believe that is in the current legisla- 
tion. Is that correct? 

Ms. Tumlin. I would say the following. What I would support is 
that for each applicant, that their individual circumstances, includ- 
ing the records, are taken seriously and looked at. 

Mr. Bachus. Yeah. I really think that someone that’s a guest in 
our country that commits two DUIs. Because a DUI is an indica- 
tion that they are acting terribly irresponsible. And I don’t think 
that’s earning citizenship in any way. 

What about a gang member of a gang that uses violence? 

Ms. Tumlin. So again, what’s in the Senate bill right now is that 
individuals who are gang members are excluded from that bill, if 
that’s proven. But again, I do want to be very clear that one thing 
we are concerned about is suspicion, and particularly when you 
judge someone as in a gang based on suspicion of a tattoo or skin 
color. 

Mr. Bachus. I agree with that. But when it comes to violence — 
and I consider DUI as a violent crime. I mean it certainly can lead 
to some tremendous violence. And I think that advocates of a DUI 
bill are going to have to think about raising the bar, because when 
you raise it you may eliminate 100,000 or 50,000 people in our 
country. But you may, those that are behaving in a responsible 
manner, you are not excluding. 

And let me ask you this. In Alabama — and I ran in an election 
when 70 percent of the people in my district supported the immi- 
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gration bill and 61 percent of the people in my district strongly 
supported it, and I won almost 70 percent of the vote. Didn’t lose 
one voting place. So they gave me a pass. 

But I didn’t oppose the fact that — and don’t think that we can 
enforce a comprehensive immigration bill without the assistance of 
local law enforcement. And I don’t see how you enforce our criminal 
laws and our statutes or any of our laws once they become laws 
without assistance of local and State law enforcement. That’s the 
only enforcement we have in most of the counties I represent. We 
may have two ICE agents. 

And I hear you say you want it comprehensive, you want it con- 
sistent. But do you not recognize that local law enforcement is 
going to have to have a major role in enforcing all our laws? 

Ms. Tumlin. So there is a difference between assisting and lead- 
ing. And with respect to law enforcement, I would say the fol- 
lowing, and it’s really grounded on what law enforcement officers 
have been telling us for the last several years and even before that 
about what they need to do their own jobs. First and foremost, law 
enforcement officials, including the scores of law enforcement offi- 
cials who wrote an amicus brief to the Supreme Court last year re- 
garding Arizona’s law, said we need local control. We know best 
how to make decisions about how to police our communities and 
keep them safe. And in addition, they have said, when people are 
afraid to talk to us, when members of immigrant communities will 
not come forward and report crimes to us, we cannot do our job. 

It is astounding what is in the most recent report that’s cited in 
our written testimony about what Latinos say about coming for- 
ward to law enforcement. A whopping 28 percent of U.S.-born 
Latinos, U.S.-born, U.S. citizens 

Mr. Bachus. I understand. But I guess I am just saying, can we 
have enforcement and interior enforcement, which I think we all 
agree we have to have, without local law enforcement being in- 
volved and empowered? 

Mr. Gowdy. The gentleman’s time has expired. 

I would now recognize the gentleman from Michigan, Mr. Con- 
yers. 

Mr. Conyers. Thank you, Mr. Chairman. 

This is a very unusual situation we have here today. We never 
have eight witnesses at a time. This sets some kind of a record. 
But we welcome you all anyway. 

And I want to ask about how this bill. Attorney Tumlin, is even 
more stringent and maybe unconstitutional than a bill passed 7 
years ago called H.R. 4437. And it essentially tried to do some of 
the things, but not all the things that are present here in H.R. 
2278, because we’re doing more than strengthening enforcement. 
We’re turning over the responsibilities normally of the homeland 
security and the immigration authorities to local police. 

So this isn’t a matter of taking powers away from local enforce- 
ment. This is a matter of having them begin to become immigration 
agents. What are your thoughts in that regard, ma’am? 

Ms. Tumlin. Thank you Ranking Member Conyers. Absolutely, 
this bill, the SAFE Act, goes well beyond what we saw in H.R. 
4437. It does so in three ways, at least. 
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First, as you indicated, it absolutely surrenders control to State 
and local jurisdictions in terms of enforcing immigration law. It al- 
lows them to create their own crimes and civil penalties to arrest, 
detain, and investigate individuals for those. And it mandates the 
use of Federal resources and Federal dollars to detain individuals 
on those charges. So the State and localities aside, they have got 
the crimes and the Federal Government is going to pay when they 
lock them up. 

Second, it mandates detention of noncitizens after the expiration 
of their underlying State or local charge without probable cause, 
and it even does so indefinitely without a time limit for anyone the 
State or local jurisdiction believes might be removable from the 
United States. It does that without providing training, oversight, 
and control. It allows local officers who are not versed in the com- 
plexities of immigration law to make those decisions and it would 
have severe consequences. 

And last, as the Ranking Member already alluded to, it will radi- 
cally increase the number of individuals who are criminalized for 
nothing more than being present in this country without status, no 
matter if they have been here 5, 10, 15, 25 years. 

Mr. Conyers. Thank you so much. 

Ms. De Castro from the National Council of La Raza, did you 
want to add anything to this discussion that I just had with the 
Attorney Tumlin? 

Ms. Martinez-De-Castro. I think the main thing here — and I do 
agree with Mr. Krantz that the either/or approach doesn’t work. 
We need to find a balance. We may disagree on what the balance 
is. But I think that having laws that basically put a bull’s-eye on 
the forehead of America’s 52 million Latinos is probably not strik- 
ing the right balance. I think we can do better than that. We need 
laws that, indeed, are going to remove the types of criminals that 
are being talked about, because I do agree, particularly in the im- 
migrant community, those criminals prey upon that vulnerable 
population first and foremost. We are not advocating for them to 
remain there or elsewhere. 

But again, it is about balance. And the big issue here is that we 
have seen now through several court proceedings, findings, and 
lawsuits, that unfortunately this type of delegation of law to the 
State and local level is, indeed, leading to racial profiling. 

And there are disagreements, to be fair, in the law enforcement 
community. Obviously we have heard from some of those testifying 
here that they would like to go full throttle on those policies. But 
that should not obscure the fact that there are very important 
voices in the law enforcement community that either don’t support 
those policies or are at best conflicted because the effect that they 
have on community policing strategies and their ability to fulfill 
their first and foremost mission, which is the public safety and to 
first do no harm. 

And the last thing I would add is, if I may. Congressman Bachus, 
congratulations on your landslide election. I don’t think that your 
voters gave you a pass. I think that they, as the majority of Ameri- 
cans — and there is a poll of 29 States that came out today — actu- 
ally support a comprehensive solution and want this problem dealt 
with. So I don’t think they gave you a pass. 
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Mr. Conyers. You know, I thank you both very much. And I just 
want to observe that this is going to cost a lot of money if this were 
actually put into practice. And most States and localities can’t af- 
ford it. And I can attest that the Federal budget can’t take it much 
either. 

But thank you very much for your opinions and being with us 
today. 

Thank you, Mr. Chairman. I yield back. 

Mr. Gowdy. I thank the gentleman from Michigan. 

The Chair now recognizes himself for 5 minutes of questioning. 

Mr. Tumlin, I was going to ask you initially to reconcile for me 
your support of city council members practicing sanctuary law, but 
your lack of confidence in city police officers to actually enforce 
Federal law. But I’m going to go another direction. 

To my friends who are in local DA’s offices and local law enforce- 
ment, I want you to pay close attention to what you’ve heard so far. 
You are good enough to investigate homicide cases. You’re just not 
good enough for us to trust you with immigration cases. You’re 
good enough for drug cases, even though that area has been occu- 
pied by Title 21 for decades. You’re good enough to help with drug 
cases. You’re just not good enough to help with immigration cases. 

You’re good enough to help, despite the fact that the Second 
Amendment clearly occupies that field if you want to talk about 
preemption, it clearly occupies the field. Title 18, 922(g), 924(c), all 
the Federal firearms statutes. You’re good enough to have your 
own State firearms laws. You’re just not good enough to help out 
with the immigration laws. And even though the Federal system 
has the Hobbs Act to take care of armed robberies, it’s okay for 
States also to have armed robbery statutes. We don’t just tell the 
Feds, you’re the only ones who can occupy drugs and firearms and 
robbery cases. 

So I’ll tell you this: I’ve worked with State prosecutors and Fed- 
eral prosecutors and State and local law enforcement. If you’re 
good enough to do homicide cases, then I trust you to do immigra- 
tion cases. And I think it’s a shame that anybody doesn’t. If you’re 
good enough to investigate the most serious crimes in this country, 
but yet we’re worried about you understanding the complexities of 
immigration law? 

I’ve heard a lot about respect for the rule of law. I’m interested 
in respect for the rule of law. I’m much more interested in adher- 
ence to the rule of law. Because nothing undercuts the fabric of 
this Republic like people picking and choosing which laws they’re 
going to enforce, when they’re going to do it, when it’s politically 
opportune for them not to do it. 

So I’m happy to talk preemption. I am happy to talk stare deci- 
sis. I’m happy to talk Supremacy Clause. I’m happy to talk enu- 
merated powers or any other legal concept you want to talk about. 
What I will not do is let State and local prosecutors and State and 
local law enforcement be disparaged and say we trust you to han- 
dle homicide cases but we’re not going to trust to you handle immi- 
gration cases. That I will not do. 

I started this debate months ago saying I am happy to find a 
synthesis between the respect for the rule of law that defines us 
as a Republic and the humanity that defines us as a people. I am 
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happy to do that, to search for that synthesis. But I am not going 
to pursue the humanity at the expense of the respect for the rule 
of law. I’m not going to do it. 

Sheriff, do you think you’re capable of enforcing immigration 
laws if your jurisdiction — if your jurisdiction decides to pass ones 
that are not inconsistent with, but consistent with Federal law, do 
you think you’re capable of doing that? 

Sheriff Babeu. Absolutely Mr. Chairman. And this is to your 
point. And I appreciate your remarks because it quite frankly was 
offensive to hear that. I have close to 700 men and women that 
work in our sheriffs office who risk their own personal safety, their 
lives, and oftentimes for those who are illegal. We do not differen- 
tiate. And we have several hundred of my staff who are Hispanic. 
What are we saying about them? 

And the fact that we swear an oath to preserve, protect, and de- 
fend our Constitution, we put our lives on the line for all people. 
And the fact that we’re in this conversation, this debate today, you 
trust me, you trust every law enforcement officer in America to 
deal with not only the most complex issues for U.S. citizens, that 
we can make life-and-death decisions, the only profession in our 
land that can take another person’s life, and yet we’re saying here 
we’re not smart enough to be able to ask questions and to call out 
to help for ICE, which is what we did. We’re not asking for some- 
thing that we didn’t have. I only had 13 of my deputies and deten- 
tion officers who are 287(g) certified. 

I’ve got a full plate in Pinal County. I don’t want to do ICE’s job. 
But we should be able to talk together and work in concert to- 
gether to solve an issue. How did we get to this point that the cops 
are now the bad guys? And it’s because that we, as a country — Re- 
publicans and Democrats — have failed to address this issue and to 
solve it. 

So we’re put in the cross hairs and are disparaged and that of 
course our motivation, and this is one of the casualties of this, the 
undermining not just of the rule of law, but those who preserve 
and protect on a daily basis every person’s safety. 

Mr. Gowdy. Well, Sheriff, I appreciate it. My time is up. If we 
have a second round, I will get the district attorney to help me un- 
derstand how city council members in certain cities are smart 
enough to ignore Federal law and create sanctuary cities, but these 
guys aren’t smart enough to enforce Federal law. We will get to 
that in the second round. 

With that, I would recognize the gentlelady from California Ms. 
Lofgren. 

Ms. Lofgren. I wonder if I might allow Mr. Gutierrez to lead 
ahead of me. 

Mr. Gowdy. Certainly. I recognize the gentleman from Illinois, 
Mr. Gutierrez. 

Mr. Gutierrez. Thank you. First of all, I think this debate has 
gone really in the wrong direction. It’s almost as though this side 
of the aisle now is against the cops and against enforcement and 
is for murderers and criminals and drunk drivers. Nothing could 
be further from the truth. 

When we introduced comprehensive immigration reform, the first 
400 pages of the 600 pages were enforcement, enforcement, and en- 
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forcement. More police officers. More ICE agents. And I think it’s 
regrettable that we have a debate in which somehow this side of 
the aisle is weak, this side of the aisle is somehow unsympathetic 
to the murdering of children. We are not. We think those des- 
picable foreigners that come to this country should be the first in 
line to get kicked out of this country after they’ve paid the price 
in our prisons and our penal system. 

But to somehow, all of a sudden — because this is the debate that 
we’re having — that all the 11 million undocumented workers in 
this country get reduced to drug dealers, to gang members, to part 
of cartels? That is just not the truth. 

And so as I hear this debate today, I say to myself, what hap- 
pened to the eight, nine hearings we had in which people came for- 
ward to testify and they said, we can make a decision. Are our 
crops going to be picked in foreign countries by foreign hands or 
are they going to be picked here in the United States by foreign 
hands? Either way, that backbreaking dirty, filthy work is probably 
not going to be done by us. 

So there is a reality in America. We had debates and we had wit- 
nesses come forward to say, let’s fix the broken immigration system 
because they’re not all gangbangers. They’re not all drug dealers. 
They’re not all murderers. They’re not all people who are racing 
down the streets killing people while they’re drunk. You know who 
they are? They’re the moms and dads of over 4 million American 
citizen children caught up in a broken immigration system. 

And what do we really want? Do we want you. Sheriff, do we 
want the law enforcement agencies going after the moms and dads 
who are waking up every day to provide for their American citizen 
children? I say no. But here is what’s happening. There was just 
a study, 41 percent of Latinos said they are less likely to speak. 
And those are the ones that are legally in the United States. 

It is as though the undocumented workers in this country are 
somehow a pariah on which all of the evils of our society and all 
of the ills of our society should be thrust upon. That just is not the 
case. And to say to hundreds of thousands of young children, one 
of the things that I always consider is I certainly hope that my 
children are never judged by my actions. My children should be 
judged by their own actions. And children brought here as children 
to this country should not be judged by the actions of their parents. 
They were not knowingly doing anything. They did not have the 
will to make a decision to come here or not. 

They have come out of the shadows. I mean everybody says, oh, 
well, those dreamers. You know what they did? They applied. They 
said. I’m here out of status, government. And you know what the 
government? They didn’t send them back a letter that said, wel- 
come, come on down, happy to have you here. You know what they 
sent them a letter? They said, come on down and give me your fin- 
gerprints and prove to me that you are not a gangbanger, a drug 
dealer, or anybody involved in criminality. And if you can do that, 
I am going to allow you to work while we fix our broken immigra- 
tion system. 

So all I am trying to say here this afternoon is, we started so 
well. January, February, March, April, May. Part of June. Let’s fin- 
ish it. Let’s not demonize. Let’s not pick winners and losers. Let’s 
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just say, we’ve got a broken immigration system. Because I am 
going to tell you something and I’ve told Mr. Gowdy this. I’m for 
E-Verify so that every American gets first crack at any job in 
America. I’m for whatever you need on the border if you think you 
need more of that. I’m for more enforcement. But I’m also for hu- 
manity. I’m also for treating people like human heings. 

So I don’t have questions for you. I simply have a plea. Can’t we 
just move this agenda forward? You can get what you want because 
I’m ready to sit down and give enforcement and not question you. 
All I’m trying to say is, it takes 218 votes. So what are we going 
to do, have this fight again? We’ve seen this before. And you know 
what you have got? You have got millions of people when they in- 
troduced almost this identical legislation and they came to the 
streets and they protested and they elected people like me and oth- 
ers to say, okay, let’s fix it. 

I have gone too far, Mr. Chairman. I want to say, I joined this 
Committee after 20 years of service on Financial Services to fix this 
problem. I’m not for criminal. But I am for decent, humane treat- 
ment of millions of workers — not foreigners that came here to do 
damage, but immigrants who came here to contribute. 

Thank you so much, Mr. Chairman, for your generosity. 

Mr. Gowdy. I thank the gentleman from Illinois. 

The Chair would now recognize the gentleman from North Caro- 
lina, Mr. Coble. 

Mr. Coble. Thank you, Mr. Chairman. 

It’s good to have all of you with us today. 

Sheriff Page, as a sheriff of a State that does not share a border 
with Mexico, give us an idea of the impact that stricter immigra- 
tion enforcement would have on the area that you serve. 

Sheriff Page. Well, it’s kind of related like to my jail situation. 
I have a responsibility in my county to know who’s coming in and 
out of my facility, as immigration should have the ability to be able 
to track who is coming into and leaving from our country. And the 
problem is right now, when I talk to the ICE agents from across 
the country and I talk to their representatives, they’re not getting 
the support from the people that should be giving them support in 
the government to let them do their jobs. Free their hands and let 
them to do the work they need to do. 

What was discussed earlier today. I’m sure that not every sheriff 
in America or every police chief in America wants to do immigra- 
tion enforcement. But I do 100 percent support my Federal, State, 
and local agencies when we come together in task force and dif- 
ferent groups to work together as a force multiplier. I just want to 
be able to back up ICE when they need help and they need my sup- 
port. And the same thing with the Border Patrol when they need 
that request if I lived on the border. 

So I feel, Mr. Coble, that if we support our immigration officers 
in the State, we can do a better job identifying that percentage. 
And I know that all 11.5 million people that are illegal in this 
country are not criminals. But we want to identify those criminals 
and get them off the street and put them in prison and return 
them to wherever they came from and get them out of this country. 
And that is an obligation I have. 

Mr. Coble. Thank you. Sheriff. 
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Sheriff Page. Yes, sir. 

Mr. Coble. Sheriff, I think I know the answer to this question. 
But what good purpose will he served when we deport the criminal 
aliens? I presume they are probably in charge of the local gangs. 
Is that a valid conclusion? 

Sheriff Page. I’m sorry? 

Mr. Coble. I said when we deport alien criminals, how is that 
helpful with you as the high sheriff of the county? 

Sheriff Page. As a sheriff, when we can remove criminal ele- 
ments from our community, that does help to improve our commu- 
nities by getting the criminals out. And I won’t get too heavy into 
the border, but again we also have to pay attention to stopping 
that flow back and forth because right now, like I said, we’re pick- 
ing up individuals that are tied in with the Mexican drug cartel in 
North Carolina, in my community, and it’s not just my community 
in North Carolina either. And we are concerned when we see that 
activity traveling 2 to 3 days from across the border into our com- 
munities. 

And without a good, defined, secure strategy and tactics on our 
border to secure it, lock it down, we are going to continue having 
these problems. Even if we work toward fixing the immigration 
system, we’ve got to fix our borders, because if we don’t secure our 
borders in America, every sheriff in America will be a border sher- 
iff. 

Mr. Coble. Thank you. Sheriff. 

My friend from Arizona, in your written testimony you discussed 
at length the need for a secured border. While a secured border is 
vital to ensure that people do not come here in violation of the law, 
of what importance is robust interior enforcement, that is away 
from the border? 

Sheriff Babeu. Well, sir, I mean, I think it’s critical because for 
the first part of it is that almost half of the people that are here 
illegally now didn’t cross our border. They didn’t make an illegal 
entry. They would have never come in contact with U.S. Border Pa- 
trol. They came here on visas and they overstayed those visas. 
They came here legally. So whose job is it to enforce those laws, 
to police those individuals? 

Obviously, we know as well that a lot of the individuals that 
have come to our country engaged in terrorist activities have not 
crossed our borders. They have come here on visas. They have 
come here legally. We need to be aggressively enforcing our laws 
with regard to those individuals. 

But also I think what we’ve heard a little bit here today about 
is the criminal element. There is definitely a disproportionate num- 
ber of criminals that’s crossing our borders and coming into the 
country. And again, that’s our responsibility. The jails are full of 
criminal aliens. And that’s not to say that every person here of the 
11 million is a criminal, but there are definitely extremely large 
numbers of criminals coming into our country. 

With our limited resources that we have, according to the Obama 
administration’s numbers, we deported 225,000 convicted criminals 
last year, 225,000. That’s half the population of the State of Wyo- 
ming. That’s, you know, bigger than the Marine Corps when I was 



84 


in it. That’s a lot of people. And we’re not even scratching a dent 
in this criminal alien problem, as well as the gangs. 

So our involvement, our enforcement is critical, critical, critical 
to community and public safety as well as national security. 

Mr. Coble. Thank you all again. I want to beat that before that 
red light illuminates. Alamance County has been mentioned twice 
today. It is my belief that that matter has still not been resolved. 
But we can talk about that at a later date. In any event, good to 
have all of you aboard. 

I yield back, Mr. Chairman. 

Mr. Gowdy. I thank the gentleman from North Carolina. 

The Chair would now recognize the gentlelady from California, 
the Ranking Member of the Subcommittee, Ms. Lofgren. 

Ms. Lofgren. Thank you, Mr. Chairman. First I would like to 
ask unanimous consent to include in the record eight letters in op- 
position to this bill. 

Mr. Gowdy. Without objection. 

Ms. Lofgren. And I would also like to ask, I want to make sure 
that — I think I was precise but I want to double back and make 
sure — because I think what I said in my opening statement was 
that the Justice Department had concluded that the Alamance 
County sheriff and his deputies had engaged in discrimination. And 
I would ask unanimous consent to put into the record the findings 
from the Department of Justice that the Sheriffs Department did 
engage in intentional discrimination. And my colleague Mr. Coble 
is correct. They also filed a lawsuit which is still pending. So we’re 
both right. And I would ask unanimous consent that both the com- 
plaint and the findings be made a part of this record. 

Mr. Gowdy. I never doubted for a moment you were both right. 
And without objection. 

[The information referred to follows:] 
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I. Introduction 

The American Civil Liberties Union (ACLU) is a nationwide, non-partisan organization 
of more than a half-million members, countless additional activists and supporters, and 53 
affiliates nationwide dedicated to enforcing the fundamental rights of the Constitution and laws 
of the United States. We offer this statement to the House Judiciary Committee in opposition to 
H.R. 2278, the "Strengthen and Fortify Enforcement Act" (The SAFE Act) - a proposed piece of 
legislation that represents a significant step backward in our nation’s efforts to reform our broken 
immigration system. 

We are concerned by H.R. 2278’s piecemeal, enforcement-only approach to immigration 
reform. Any proposed legislation must address the existing deficiencies within our immigration 
detention and deportation systems in a comprehensive fashion, including a pathway to 
citizenship for the millions of undocumented immigrants that are essential to our communities 
and economy. Instead of this comprehensive approach, H.R. 2278 proposes a series of 
unnecessary and ineffective immigration enforcement provisions that would waste resources and 
overwhelm ourjustice system. 

In addition, this Act will turn millions of undocumented immigrants into criminals who 
may have entered the country without proper documentation decades ago. Existing law 
acknowledges that undocumented status alone is not a crime. Section 315 would amend this 
long-standing, common sense approach, by stipulating that the crime of illegal entry continues 
until an individual encounters an immigration official. As a result, millions of law-abiding 
aspiring citizens who may have entered the country without proper documentation years ago, 
whose illegal entry is not a punishable criminal offense, would have their presence alone 
transformed into a crime. 

Moreover, the SAFE Act contains numerous other provisions that raise significant civil 
rights and civil liberties concerns. For example: 

• The Act would override the Supreme Court’s recent decision in Arizona v. United States — 
authored by Justice Kennedy and joined by Chief Justice Roberts and others — and create 
unprecedented state and local authority undermining federal immigration law and policy. 
Under its provisions, states and localities would be permitted to enact, enforce, and 
implement their own civil and criminal immigration laws. The longstanding federal 
framework governing state and local enforcement of federal immigration laws would be 
completely abandoned, promoting a patchwork of immigration enforcement that would 
facilitate racial profiling, discrimination, and unfair treatment of immigrants and citizens; 

• The Act could result in a massive increase in immigration detention by expanding mandatory 
detention, prohibiting the use of alternatives to detention (ATDs), which can save millions of 
taxpayer dollars, and permitting prolonged and indefinite detention in certain circumstances; 
and 
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• The Act unnecessarily and unjustifiably increases existing criminal and civil penalties for 
illegal entry, which will further overwhelm federal courts with immigration cases and divert 
resources from the prosecution of more serious crimes. 

II. H.R. 2278 fails to provide a comprehensive approach to fix our nation’s 
immigration system, inclnding a path to citizenship. 

H.R. 2278 adopts an enforcement first and enforcement only approach to reforming our 
nation’s immigration system, failing to include a path to citizenship for the millions of 
immigrants who contribute daily to our communities and economy. 

Immigration enforcement, both at the borders and in the interior, is at an all-time high, 
and has come at enormous and unnecessary cost to American taxpayers. In 2012 alone, the 
Department of Homeland Security (“DHS”) spent nearly $18 billion on immigration and border 
enforcement.* At the borders, unprecedented militarization has resulted in human rights 
violations and seriously threatens the quality of life in border communities. Wasteful programs 
such as Operation Streamline’s costly criminal prosecutions of border-crossers have diverted 
federal court and prosecutor resources, contributed to an expansion of federal contracting with 
private prison facilities, caused serious overcrowding, and skewed the inmate population. For 
the first time, the majority sentenced to federal prison are Hispanic or Latino.^ House 
Appropriations Committee Chairman Hal Rogers has correctly said about southwest border 
spending: "It is a sort of a mini industrial complex syndrome that has set in there. And we’re 
going to have to guard against it every step of the way .”^ 


In the first term, this administration deported over 1 ..“i million people — more than in any 
other single presidential term.'* In 2012 alone nearly 410,000 people were deported - an all-time 
record for annual deportations.’ Despite the administration’s claims that it prioritizes the 
removal of individuals who pose a risk to public safety, nearly one half of those deported had no 
criminal record at all, and a significant proportion of the remainder committed no serious 
offenses threatening public safety.’ As a result, American families have been separated in 
devastating numbers: between July 2010 and September 2012, 23 percent of those deported — 


’ In FY 2012, spending for CBP, ICE, and US-VISIT exceeded by 24 percent total spending for the FBI, Drug 
Enforcement Administration (DEA), Secret Service, US Marshals Service, and Bureau of Alcohol Tobacco, 
Firearms and Explosives (ATF). Immigration Enforcement in the United States: The Rise of a Formidable 
Machinerw Migration Policy’ Institute, Jan. 20 1 3, available at 
http :/ Avvvv..n ijgratio i poii cv.org'pu bs%iforcementpi}lar.s.pdf#report. 

■ U.S. Sentencing Commission, 201 1 ANNUAL REPORT, Chapters, available at 

litt p:/M 'vvw.iissc-gov /Da ta a nd S tatistics.’^Aimiial Repo rts_and_Sourcebook5/20 1 1/2 0 11 A nn ual R epo rt_Cli ap5-pd 

f 

^ Ted Robbins, U.S. Grows An Industrial Complex Along The Border, NPR, Sept. 12, 2012, 
hl( p: //wvv\v.npr-org;'2012 '09/12/1607 584 7 }/'u -s-grow-s-an-ind»stnaI-co m|jle.v-atong-the-border. 

Corey Dade, Obama Administration Deported Record 1.5 Million People, NPR, Dec. 24, 2012, available at 
hitp7'/\vv\ vv.npr-org/b]ogs.TlsrillpoIilics/20 12 /T2/24/1679700 02/o bamn-admiius truiio n-d e poried-record-l-.5-miiIioii' 
people. 

' News Release, ICE. FY 2012: ICE announces year-end removal numbers, highlights focus on kev priorities and 
issues neM> national detainer guidance to further focus resources, Dec. 2 1 , 20 1 2, 
hU p:.’ /wvvw. ice. gQv/news.'Veleases/l 212/1 21 221 washin.gtQTtdc2.hlm 
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204,810 individuals — were parents of U.S. citizen children.^ From a snapshot survey taken in 
2011, at least 5,200 children were in foster care as a result of their parents’ deportation.^ 

Wasteful detention spending of $2 billion annually^ led to the incarceration of 429,000 people in 
201 l^^-despite the existence of effective and less expensive alternatives to detention, which are 
routinely used in the criminal justice system and endorsed by organizations including the 
Heritage Foundation, the International Association ofChiefs of Police, the National Conference 
of Chief Justices, and the Council on Foreign Relations’ Independent Task Force on U.S. 
Immigration Policy.” 

This enforcement-first and enforcement-only strategy has continued unabated in spite of 
the fact that apprehensions at the southwest border are at their lowest levels in 40 years, net 
migration from Me.xico is zero, and border communities are among the safest in the nation. 
Our nation can no longer afford proposals such as H.R. 2278, which provide an enforcement 
only approach to our immigration system. Legislation to reform our immigration system must 
chart a more reasonable course by creating a welcoming roadmap to citizenship for hardworking 
aspiring Americans who daily contribute to our communities, and addressing existing 
deficiencies with our immigration detention and enforcement system. 

III. H.R. 2278 represents an unprecedented expansion of state and local immigration 

activity which harms residents and economies and leads to racial profiling, 

discrimination, and enforcement errors 

H.R. 2278 seeks to undo many decades of Supreme Court precedent, including the 
Court’s recent decision in Arizona v. United States. The Court has repeatedly held that states and 
localities have only a narrow role to play in immigration matters. As the Court has explained, 
the nation must have a single, uniform immigration system; immigration enforcement involves 
delicate foreign affairs judgments; unnecessary harassment of foreign nationals must be avoided; 
and decisions about how to enforce the laws as written necessarily require consideration of 
national policy objectives. 


Seth Freed Wcssler, A'e-ur/v 205K Deportations oj Parents of U.S. Citizens in Just Over Two Years, CoLORLINES, 
Dec. 17, 2012. available at h } lp://colorhi>es . c oni^are lii ves/'2012/12/ijs deports niore^ llmii 200k p« nem-s.li{itil. 

^ Shattered Families: The Perilous Intersection of Immigration Enforcement and the Child Welfare System, Applied 
Research Center. Nov. 2011. littp /.'arc.org^ shaheredfa ni ilie s. 

The \fath of Immigration Detention: Runaw'ov Co.sls for Immigration Detention Do Not .Add Up to Sensible 
Policies, National Immigration Fonim, Aug. 2012, 

h U p:.7wvv\v.i nmn g rai io nforum. oig'images/uplo:ids/lVlathof[mmimuLio»Delentio n.p dr. 

DHS Amiual Report, Immigration Enforcement Actions: 2011, Sept. 2012, available at 
hftjv./.Avwv^' dhs ,oov/sites.''defanlt.'fi!cs/pubiications/iimii iaration-statisrics^ cnforccnicnt a r 2 0 1 !_pdf. 

Julie Myers Wood and Steve J. Martin. Smart Alternatives to Detention, Washington Times, March 28. 2013, 
available at htti> '‘A\^vw.washinntQntinics- com.'ncw s/2 013/inar /28/stiiart-nltcntat.ivcs-to-iinn>it>iTmt-dctciitioiv. 

’ ■ Immigration Enforcement in the United States: The Rise of a Formidable Machinerv, Migration Poliev Institute, 
Jan. 20 1 3, available at htl p:/Avvv%v. migra t i Qn p o iicy.o rg/p ub s/enfor cemenl pitlars.pdrT^r e porL. 
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The Act would override the mandate of these Supreme Court cases — without, of course, 
doing anything to address the fundamental reasons that state and local authority in the 
immigration arena should be narrowly constrained. The Act would radically expand state and 
local statutory authority to enact separate immigration laws and to enforce federal immigration 
laws without federal supervision or guidance, while providing grant funding to support such 
activities. In addition, the Act would require states and localities to comply with U.S. 
Immigration and Customs Enforcement (ICE) detainers, and expand existing programs, such as 
287(g) which have promoted fear and discrimination in so many of our communities. 

a. State and local enforcement of immigration laws by untrained personnel lead to 
enforcement errors and racial profiling 

There are good reasons for requiring federal training and oversight of local police who 
take on immigration enforcement functions, including the documented record of civil rights 
abuses by state and local police engaged in these efforts across the country. Yet H.R. 2278 
does not contain any provisions requiring state and local police to receive specialized training in 
immigration enforcement, nor does it contain sufficient oversight mechanisms to prevent abusive 
and discriminatory enforcement practices. 

Under the Act, every state and local police department would be permitted to enforce 
federal immigration laws. This includes local law enforcement agencies that have been or are 
being investigated by DOJ’s Civil Rights Division (CRT) for discriminatory policing targeting 
Latinos and other people of color. For example, the DOJ CRT earlier this year announced, 
following a comprehensive investigation, that the New Orleans Police Department (NOPD) has 
engaged in patterns of misconduct that violate the Constitution and federal statutes. The DOJ 
report documented multiple instances of Latinos being stopped by NOPD officers for unknown 
reasons and then questioned about immigration status. Members of the New Orleans Latino 
community told DOJ that Latino drivers are pulled over at a higher rate than other drivers 
because officers assume from physical appearance that they are undocumented.''* H.R. 2278 
would legitimize NOPD’s practices by according its officers unsupervised immigration arrest 
and detention authority. Similarly, the effects of DOJ's investigation of the Suffolk County 
Police Department (SCPD), which culminated in a September 2011 letter finding in part that 
SCPD was improperly using roadblocks in Latino communities,*^ would be nullified by H.R. 
2278’s encouragement of officers to use their own untrained judgment to determine who “is an 
alien.” 


In East Haven, Connecticut, where four officers were recently indicted because they, 
inter alia, “stopped and detained people, particularly immigrants, without reason, federal 
prosecutors said, sometimes slapping, hitting or kicking them when they were handcuffed, and 
once smashing a man’s head into a wall,”"’ a Yale University study found that 56 percent of all 


See, e.g., ACLU Statement to the House Homeland Security Conuiiittec for a Hearing on “Examining 287(g): The 
Role of Stale and Local Enforcement in IminigralionLaw.” (Mar. 4, 2009). 

DOJ CRT, "Irn'cstigation of the New Oi leans Police Department," Mar. 16, 2011, 63, available at 
.[ittp:/.''w'\vw.Jii sTic e.go'\^^crT/ab ot]r /-spl/nopd repoit. pd f 
DOJ CRT, Suffolk CoiiTit\- Police Department Technical Assistance Letter (Sept. 13, 201 1), available at 
htlp://w\\ w. justice.. ^ov/crL/about/apl/documeids/surrolkPD TA 9-13-1 l.i>dr 
Peter Applcboinc, "Police Gang Tyraimizcd Latinos, Indictment Says.” New York Times (Jan. 24, 2012). 
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traffic tickets issued by the police department in 2008-09 were to Hispanic drivers, although 
Hispanics comprise only 5.8 percent of East Haven residents.*^ H.R. 2278 would empower 
rogue officers and departments like East Haven’s to target immigrant communities pretextually 
and engage in biased policing with impunity, regardless of DOJ oversight. 

We know that U.S. citizens and others lawfully in the country are illegally detained and 
deported. Jakadrien Turner, an African American U.S. citizen from Dallas who was reported 
missing in 2010 at age fourteen, made national and international news when her family 
discovered that ICE deported her to Colombia. Turner spoke no Spanish and possessed no 
Colombian ID prior to her deportation.** ICE has detained more than 2 million people since 
2003. Extrapolating from her research. Professor Jacqueline Stevens estimates that across the 
United States ICE in the last decade may have incarcerated “over 20,000 U.S. citizens and 
deported thousands more.”'^ H.R. 2278 will increase the frequency of these mistakes by making 
untrained state and local law enforcement officers the front line for immigration status inquiries 
initiated based on biases inherent in hunches, stereotypes, and prejudice.’’* 

b. State and local enforcement of immigration laws harms U.S. citizens and 

documented immigrants 

State immigration laws are sold as targeting undocumented immigrants, but they 
frequently ensnare lawful residents and U.S. citizens. These effects are not hypothetical; the 
aggressive enforcement initiatives already underway in some localities offer a cautionary tale. 

For example, Julio Cesar Mora, bom in Avondale, Arizona, is a U.S. citizen of Mexican 
ancestry. On February 1 1, 2009, Mora and his then-sixty-six-year-old father (a lawful permanent 
resident who had lived in the United States for thirty years) were on their way to work. Just 
yards from their destination, they were surrounded by two vehicles from the MCSO, and ordered 
out of their pickup truck. They were frisked, handcuffed, and eventually taken to Mora’s 
workplace - the site of an MCSO immigration raid. Mora is still astounded by the treatment he 
received. As he explains, “[mjaybe it was because of the Campesina radio station sticker on our 
bumper or . . . because my dad was wearing his Mexican tejana [hat] and they thought we were 
illegal. But they never bothered to ask us.’’ * 

The state laws also expose to state arrest and criminal detention immigrants who are 
entitled to congress! onally mandated forms of relief, but who do not carry proof of lawful 
immigration status and in many cases are not yet recognized within federal databases as 


’ Rights Working Group, FACES OF RACIAL PROFILING: A Report from Conuminities Across America (2010), 
1 0, available at lillp:,'Aiglu.s\vorkingg!o?ip.org'si^s/def!|u!Lfiles/RepoitTe\Lj)_dr 
‘'Runaway US girl Jakadrien Turner deported to Columbia/’ BBC News (Jan. 5, 2012), available at 
iitip:.'/vv\vw.bbe.co.ukyrt evvs /world-ns-canada-164 36 780 

Jacqueline Stc\ cns, “U.S. GovcnuncntUnlawfiilly Detaining and Dcpoiling U.S. Citizens as Aliens,” 2011 Va. J. 
Sex'. Pol’y &L. 606, 619-30. available at iU t p :,v w\vw.j3cqtielLDes (eve ns . org/ SleverisVSPI8.32011.ixlf 
■''' Villas at. Parkside Partners v. O/v ofFarmers Branch, No. 10-1075! (5th Cir. 2012). 

Amicus Brief of the Leadership Conference on Civil and Human Rights et al. 'mArizona v. United States, No. 11- 
182 (Mar. 26, 201 1), 27-28, available at 

httT)://wvvw.amencaribar.ora'corileiri./daTn.^e<ba/'publicalions/suureme court ureviewvbriers/l 1 - 
182 rcspoi id cm'tam cii lcado rs l )i pconfc.rcu cc ctal .aut hclK:ckdam.pdf 
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possessing lawful status. Those harmed by being picked up for lack of documentation will 
include individuals from nations experiencing crisis, victims of violent crime, asylum seekers, 
and relatives of U S. citizens. For example:^^ 

• In 1997, Congress passed the Nicaraguan Adjustment and Central American Relief Act 
(“NACARA’') to provide immigration benefits to certain asylees. A plaintiff in the 
ACLU’s lawsuit challenging a South Carolina law came to the United States in 1989 to 
escape a civil war in Guatemala. He obtained an Employment Authorization Document 
(“EAD") through NACARA. He must apply for renewal of his EAD on an annual basis, 
but due to administrative delay, often goes for weeks or months before he receives a 
current EAD. During these times, he lacks a registration document. 

• Congress created the U-Visa to give legal status to victims of certain crimes and to 
encourage them to aid in investigation and prosecution. One of the plaintiffs in the 
ACLU’s Arizona lawsuit is an immigrant from Mexico who entered into a relationship 
with a man who became abusive. After he slashed her tires, destroyed her clothes, and 
defaced the walls of her apartment, she became afraid for her safety and that of her 
children. She immediately applied for U-status as a survivor of violent crime, but it took 
fifteen months before she received a registration document. 

• A plaintiff in ACLU’s Arizona lawsuit was a thirty -five-year-old woman of South Asian 
descent. Because she practices Catholicism, she was severely persecuted in her home 
country, which is Muslim. She was kidnapped and sexually assaulted, but authorities 
refused to investigate her attack. She and her family were forced to flee to the United 
States. During the pendency of her asylum application, she lacked a registration 
document. 

Immigrants eligible for lawful status in addition to U S. citizens therefore bear a severe 
share of the burdens imposed by state and local efforts to enforce immigration laws. 

c. State and local enforcement of immigration laws harms local economies and 
businesses 

All residents suffer from the economic harms associated with state and local involvement 
in immigration enforcement. For example, a severe economic impact has been felt in states that 
have implemented immigration enforcement laws, even in cases where courts have barred 
implementation of the core provisions of these laws. In 201 1, Georgia suffered a $300 million 
estimated loss in harvested crops statewide, with a $1 billion total estimated impact on Georgia’s 
economy. Arizona’s losses include $141 million in conference cancellations alone and $253 
million in overall economic output. 

These laws have a chilling effect on international investment as well. In November 2011, 
a German Mercedes-Benz executive, visiting an auto plant in Tuscaloosa, Alabama, was arrested 


■■ Examples all compiled in id. 

Tom Baxter, Ho^v Geor^ria .v And-Immigi'a/ion I,aw Could Hurt ihe State 's (and the Nation 's) Economv. (Oct. 
20 1 1 ), available at http:/.Avvv\v.arnencanpTogress.oTO^issues/2()l l/lO/tteorHia immiCTai-ioithtm! 

Lccayo, supra. 
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during a routine traffic stop for failing to produce evidence that he was in the United States 
legally. A Japanese Honda employee was subsequently cast under suspicion when his 
international driver’s license was deemed insufficient as a registration document.^’ Two of 
Indiana’ s largest employers made their objections clear. Eli Lilly and Cummins, Inc. (with a 
combined market capitalization of $62 -billion) issued a joint statement in opposition to Indiana’ s 
legislation: “From the perspective of large Indiana employers with global and diverse 
workforces, Lilly and Cummins believe that there are compelling business reasons to oppose 
Senate Bill 590. Anti -immigration and English-only laws impede the ability of Indiana 
businesses to be competitive in global markets, and will make it more difficult for Lilly and 
Cummins to grow in Indiana.”^'' 

d. State and local enforcement of immigration laws harms victims and witnesses of 

crimes 

Law enforcement leaders have also cautioned against putting state and local police in the 
position of enforcing federal immigration laws because this alienates the communities they serve 
and endangers everyone’s public safety by making victims and witnesses afraid to come forward. 
A leading law enforcement research group, the Police Executive Research Forum (PERF), has 
advised that “active involvement in immigration enforcement can complicate local law 
enforcement agencies’ efforts to fulfill their primary missions of investigating and preventing 
crime. As Salt Lake City Chief Burbank has testified, state immigration laws like Utah’s 
“undermine[] my ability to set law enforcement priorities for my agency because I cannot 
prohibit the allocation of already scarce resources toward civil immigration enforcement instead 
of violent crimes and criminal enforcement.”^* Tuscaloosa, Alabama, Police Chief Stephen 
Anderson recalled, “[w]e were told they were going to provide training for us, and that didn’t 
happen. You just had a group of people who wanted a bill passed, and they did it. No guidance, 
no training, no funding.”^^ 

Former Arizona Attorneys General Terry Goddard (D) and Grant Woods (R)joined 42 
other former state attorneys general in urging the Supreme Court to recognize that law- 
enforcement is harmed by state laws. They emphasized that the state laws are a direct threat to 
gains made recently in community policing: “State and local law enforcement officials have 
devoted substantial time, energy, and resources to fostering these relationships. SB 1070, by 
turning local officers into immigration agents, and by increasing the likelihood of racial profiling 
against certain communities, will undenuine the progress that these programs have painstakingly 


Bad for Business: How Anii-lmniigration Legislation Drains Budgets and Damages States ' Economies. 
TiTimigralion Policy Cenler (Mar. 26, 201 2), available al hUp://vv \vkv,iiTii7iii;(aLionpQlicv.oi’ tJ/'i tisl-facts,'l3ad-busiriesa- 
] iow-ant i-i nmii g rat i oxi--lcgis I a t iQn- dra ms-b u dgc l s-and-daii>agcs-sta tcs/ bE2'z'QS0^<)99- c oo[iQmic 

Available al i iU p:/AvuAv .iiKiu in a corrq ? acl-coaj/nevvs/alliaiK;e-f or-iiiiiiiigr3<i<)ii-ieronii-in-m(li3Ti a--re i e ases-ne\v - 
infoniiatioii-on-oppo/ 

■ HolTmasler el al, supra at xv. 

Burbank, supra. 

Reyes, supra. Local law enforcement and local ^vernment associations urged the Mississippi Legislatiue not to 
CTiact a sittiilar law, cmphasiTiing that “another state unfunded mandate passed down to local tax paycTS and local 
governments of Mississippi will not resolve the problem of illegal immigration.” See Letter of Mississippi Sheriffs' 
Association ctal. (Mar. 26, 2012). 
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achieved. These problems will negatively impact all enforcers within the criminal justice 
system, from line officers to prosecutors, impeding their efforts to ensure public safety. 

Similarly, an amicus brief filed by the Major Cities Chiefs Police Association, PERF, and 
the National Latino Peace Officers Association, as well as 1 8 present or former chiefs of police, 
explains in detail how “[wjhen every individual with whom the police interact must 
be subjected to immigration scrutiny, it is inevitable that law-abiding witnesses and victims of 
crimes will avoid police interaction, allowing perpetrators to escape and creating an atmosphere 
of fear that will spill over to the rest of the community. And this impact will not be restricted to 
the states that adopt immigration enforcement law. It will spill across borders, and adversely 
affect law enforcement in states that do not adopt such policies.”^’ 

These law enforcement experts, who know best how to promote public safety in their 
communities, vouchsafe that state and local involvement in immigration enforcement damages 
their ability to work effectively. 

IV. H.R. 2278 will result in a massive expansion of our immigration detention system 
a. Mandatory custody and use of alternatives to detention 

The Act would dramatically expand the sweep of mandatory detention, denying the basic 
right to a bond hearing to new categories of detained immigrants, and significantly expanding 
our already bloated immigration detention system. This expansion comes at a steep price to 
taxpayers as well as to principles of due process; immigration detention costs $164 per person 
per day - $2 billion annually. 

INA 236(c) already requires the detention of immigrants subject to removal based on 
certain criminal offenses, with no opportunity to seek release on bond or supervision during the 
pendency of their proceedings. This legislation would expand this mandatory detention statute to 
cover individuals with decades-old offenses, including those that predate the statute’s enactment 
1 5 years ago. It would also allow DHS to take custody of a person “any time” after he is released 
from criminal custody and put him in mandatory detention, even if that release occurred years 
ago. 


H.R. 2228 would also exacerbate the damage already being done to our budget, and our 
communities, due to misapplication of current mandatory custody laws, by needlessly expanding 
their scope. DHS currently misapplies the mandatory custody laws, enacted by Congress in 1996, 
in three key ways. 


(Mar. 26, 2012), available at 

jiUp //H vv\v.f»iieric;uibnr-oiy' CO) i l ent/daiiiiya I>a/ pij blic3l i ons.''siq)re ine court j>re\ie\v/biiefs/l] - 
182 icspoiidciitamcui'imTiz<itton>cysgctictaI.aitthciicckdani.txif 
'' (Mar. 2012), 9, available at 
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1 82 r espo ndenTa !nciistnTe-localln\veiiforceiiieiitoffic iais. authclieckdain.pdf 
National Tmmigratioii Fotiitn, The Math oflmmi^-aiion Deleniion. (Aug. 2012), 1 , available ai 
liilp://w\v\v.imiTHUTalionroriim.oTTi/3numes/m>loads,'MalhQflniiniKrationDelentioTi.pdr . and DHS FY 2012 Budget 
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First, DHS improperly incarcerates, without individualized consideration, immigrants 
with substantial challenges to removal that would allow them to remain in the country lawfully. 
Section 1226(c) requires the detention of noncitizens who are “deportable” or “inadmissible” on 
designated criminal grounds for the pendency of their removal proceedings. In Matter of 
Joseph,^^ the BIA established the standard for this custody determination, holding that an 
individual is “deportable” or “inadmissible” within the meaning of 1 226(c), and thus subject to 
mandatory lock-up, merely when the government charges removability on a ground triggering 
the statute. In order to obtain a bond hearing, a noncitizen detained under section 1226(c) must 
demonstrate that it is “substantially unlikely that the [government] will prevail on a charge of 
removability specified in” section 1226(c)^‘' - effectively, that the charges are frivolous.^' This 
nearly insurmountable standard - which one federal appeals judge has characterized as 
“egregiously” unconstitutional*’ - has resulted in the unnecessary and costly detention of 
individuals with substantial challenges to removal, many of whom prevail on those challenges. 

Second, DHS already subjects immigrants to mandatory detention based on old crimes - 
in some cases, crimes that took place well over a decade ago. Section 1226(c) requires DHS to 
take custody of noncitizens who are deportable or inadmissible based on certain designated 
offenses “when the alien is released” from criminal custody for those offenses. The 
overwhelming majority of federal courts to consider the issue have construed section 1226(c) not 
to apply where DHS takes custody of individuals months or years after their release from 
criminal confinement for an offense covered by the statute." However, pursuant to the BlA’s 
decision \n Matter of Rojas , DHS applies mandatory detention to individuals it arrests at any 
time after their release from criminal custody, vastly expanding the mandatory incarceration of 
individuals who have been at liberty for years leading productive lives in their communities. 


22 I. & N. Doc. 799. 800 (BIA 1 999). 

See id. 

** See Julio Dona, Making Sense of “SuhstontiaUv Unlikely"; An Empirical .Analysis of the Joseph Standard in 
Mandatoiy Detention Custody Hearings 5 (May 2013), (n’ailabte at 

littp://papci's,ssiii.coiii/sol3/papcrs,cfm?abstiact_id=1856758 (icvicwiiig Joseph decisions from November 2006 
through October 2010 and findir^ that the BIA construes the ' subslanliallv unlikely"’ standard "to require that nearly 
all legal and evidentiary unccilaintics be resolved in favor of the [govenunent] “) 

Tijani. 430 F.3d at 1246 (Tasliinm, J., coiicurrii^). 

See, e.g., Koi v. Elwood. 2012 WL 1565438, at *8 (D.N.J. May 2, 2012) (holding that § 1226(c)(1) applies only to 
noncitizens detained at the time of their release from cnnunal custody for their specified removable offense); Nunez 
V. F.lwood, 2012 WL 1183701, at *3 (D.N.J., Apr. 9, 2012) (same); 0/-r/z v. Holder. 2012 WL 893 154, at *3 (D. 

Utah Mar. 14, 2012) (same); Christie v. Elwood^ 2012 WL 266454, at*8 (D.N.J. Jan. 30, 2012) (same); Rosario h-. 
Primlle. 2011 WL 6942560, at *3 (E.D.Ky.Nov. 28,2011), adopted by 20\2^\. 12920, at *1 (E.D.Ky. Jan. 4, 
2012) (same); J'ar/rv/r V, Holder. 2011 WL482939L ♦6(D.N.J. Oct. li. 2011) (same); y. Holder. 2011 WL 
3489613, at *3 (D. Ariz. Aug. 9, 201 1) (same); BeckforJv. Aviles.2t)\ \ WL 3444125, at *7 (D.N.J. Aug. 5, 

2011) (same); Jean y. Orsino. No. 11-3682(LTS) (S.D.N.Y. June 30, 2011) (same); Svlvain v. Holder. No. 11-3006 
(JAP), 201 1 WL 2580506, at *5-6(D.N.J. June 28, 20^\) (same). Aparicio v. .A/n/Zer, No. ll-cv-0437 (KJH) 
(S.D.N.Y. Apr. 7, 2011) (same); Louisaire v. Muller, 758 F. Supp. 2d 229, 236 (S.D.N.Y. 2010) (same); Gonzalez y. 
DHS. 2010 WL2991396, al *1 (M.D. Pa. July 27, 2010) (sanie);D^ngv. Lowe. No. l:CV-10-0446. 2010 WL 
2044634, at*2 (M.D. Pa. May 20, 2010) (same): Monesiime v. Reillv, 704 F. Supp. 2d 453, 458 (S.D.N.Y. 
2010)(same); Khodr v. Adduci. 697 F. Supp. 2d 774, 778 (E.D. Mich. 2010) (same); Scarlettv. DHS. 632 F.Supp. 2d 
214, 219 (W D N Y 2009) (same); Bromfieldv. Clark. 2007 WL 52751 L at *4 (W.D Wash. Feb. 14, 2007) 

(same); Zabadi v. Chertoff. 2005 WL 3157377, at *5 (N.D. Cal. Nov. 22, 2005) (same); Quezada-Bucio v. Ridge. 
317F. Supp. 2d 1221, 1228 (W.D. Wash. 2004) (same). But see Hash v. Lwcero, 680 F.3d 375 (4th Cir. 

2012) (deferring to Matter of Rojas). 

23 L &N. Doc. 117 (BIA 2001). 


10 



95 


Third, DHS takes an overly narrow view of the statute’s requirement that immigrants be 
kept in "custody,” guaranteeing the wasteful and unnecessary detention of individuals who pose 
no flight risk or danger. In contrast to other provisions of the immigration laws that expressly 
reference the “arrest[] and del[eniionf'‘ of noncitizens pending removal proceedings, section 
1226(c) states that the Attorney General “shall take into cmlody " aliens who are inadmissible or 
removable as a result of their criminal histories.'^^ The term “custody” has traditionally been 
interpreted by the federal courts to include not only physical incarceration but also alternatives to 
incarceration, such as electronic or telephonic monitoring, reporting requirements, curfews, and 
home visits. Congress should correct the DHS misinterpretation and make clear that the 
immigration context is no different. 

HR. 2278 also can be read to prohibit ICE officers from using effective alternative 
supervision methods when detention is not necessary to ensure court appearance or protect 
public safety. Alternatives are routinely used in the criminal justice system and endorsed by 
organizations including the Heritage Foundation, the International Association of Chiefs of 
Police, the National Conference of Chief Justices, and the Council on Foreign Relations’ 
Independent Task Force on U.S. Immigration Policy. ICE’s current Alternatives to Detention 
program reports that 96 percent of active participants showed up for their final hearing in 2011, 
and 84 percent complied with final orders. DHS itself has affirmed that ATDs are “a cost- 
effective alternative to secure detention of aliens in removal proceedings, ATD is integral to 
ice’s detention and removal strategies, as a cost-effective alternative for aliens who do not pose 
a risk to public safety, a flight risk, or are otherwise not suitable for detention at a secure 
facility.”*^^ Smart use of alternatives can reduce unnecessary detention of individuals including 
DREAM-eligible students who came to the United States as children, asylum seekers fleeing 
religious or political persecution, and long-time residents with U.S. citizen children and other 
family members. 

b. Indefinite Detention 

H.R. 2278 proposes a massive expansion of the immigration detention system by 
authorizing DHS to detain certain noncitizens for as long as necessary to conclude removal 
proceedings — even if that takes months or years — without access to a bond hearing, and to 
subject certain noncitizens who cannot be repatriated to their home countries to indefinite 
detention. 

Specifically, the Act authorizes the indefinite detention of individuals ordered removed 
but unable to be repatriated to their country of origin. Essentially countermanding the Supreme 
Court’s decision in Zadvydas i’. Davis, 533 U.S. 678 (2001), Section 310(a)(3)(C) of this bill 
allows DHS to detain those ordered removed more than six months, with no temporal limit, if the 


Compare 8 U.S.C. section 1226(a) with section 1226(c). 

See, e.g. Reno v. Koray, 515 U.S. 50, 63-64 (1995) (holding, in sentencing context, tliat whether an individual is 
"released” depends on if he remains “subject to | the cuslodian's| control,” and not whether he is still subject to “jail 
-like conditions"). 

Julie Myers Wood and Steve J. Martin, Smart Alternatives to Detention, Wasliington Times, March 28. 2013, 
available a! litt [) : /'’ /w^'^’w^'vvas hi ns,to^timcs.coln/r^c'ws/2Q13/mar/28■'sn ^a^t-a ltcrnativcs-tQ-i^ntni&|•a ^t-de tc1ltion /. 

'■ DHS FY 2012 Budget Juslificalion, 940, available at hlio:/7wv¥w.dhs.iro\7.xhbrarv/as5ets/dhs-conmessional- 

bu d g.c t -j i istiiica tio {'i -fr20 12.p df 
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individual “fails or refuses to make all reasonable efforts to comply with the removal order” or if 
a court orders a stay of removal in the individual’s case. Thus individuals who win a stay and 
may never be deported, and those who are unable to satisfy DHS that they have made efforts to 
comply with the removal order — including those who cannot be deported because their country 
lacks a repatriation agreement with the United States — could be held indefinitely. 

The law governing the detention of people who cannot be repatriated to another countiy 
derives from the Supreme Court’s rulings in Zachydas v. Davis and Clark v. Mariinez.'*^ 
Zadvydas rests on a principle fundamental to our Nation’s jurisprudence: “In our society liberty 
is the norm,” and detention without trial “is the carefully limited e.xeeption.”'*'' As a result, 
Zadvydas recognized that “[a] statute permitting indefinite detention of an alien would raise a 
serious constitutional problem.”’’^ To avoid resolving that problem, Zadvydas Interpreted the 
Immigration detention statutes to authorize detention for a “presumptively reasonable” six month 
period of time, during which DHS may detain immigrants while attempting to deport them.’*^ 

The Supreme Court’s analysis in Zadvydas focused heavily on the purpose of 
immigration detention, which is to facilitate an individual’s removal from the United States, no! 
to permit general preventive detention on public safety grounds. Our system of justice already 
has two different legal regimes in place to deal with the general protection of public safety. The 
criminal system incarcerates roughly 1 .6 million on any given day,'*^ including thousands of non- 
citizens. In addition, a parallel civil system allows the detention of people who are mentally ill 
and dangerous, including sex offenders, even after their criminal sentences are over. Because it is 
fundamental to our system of justice that “preventive detention based on dangerousness [must 
be] limited to specially dangerous individuals and subject to strong procedural protections,” the 
Supreme Court has made clear that the immigration detention system, with its broad mandate 
and limited procedural protections, is not a general preventive detention regime. 

This Act contemplates the creation of a vast new preventive detention system that would 
constitute a grave breach of our constitutional obligations, and would also represent a 
tremendous waste of taxpayer resources, while doing little to make us safer. 

V. H.R. 2278 significantly increases existing penalties for violations of immigration 
laws and creates new mandatory minimum sentences 

H.R. 2278 contains a host of provisions that significantly increase existing penalties and 
adds new mandatory minimum sentences for violations of immigration laws, including illegal 
entry for individuals with criminal convictions. For example, under provisions in the Act, 

• If a person has been convicted of 3 or more misdemeanors occurring on different dates, 
he may be fined and imprisoned for up to 10 years; 


® Zadvvdas v. Davis, 533 U.S. 678 (2001); Clark v. Martinez, 543 U.S. 371, 378 (2005) 

" United .'States v. Salerno, 481 U.S. 739, 755 (1978). 

Zadvydas, 533 U.S at 690. 

''"Zadvydas, 533 U.S. at 701. 

See Bureau of Justiec Statistics, “Total CoiTcctioiial Population" (year end 201 1), available a! 
hUp://\vvv\v .bis.gov/conLenl/pLib/press/pl Ipr.cfm. 

Zadvydas,'5D U.S. at 691. 
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• If a person has been convicted of a felony and sentenced to more than 30 months, he shall 
be fined and imprisoned for a minimum of two years and a maximum of 15 years; 

• If a person has been convicted of a felony and sentenced to more than 60 months, he shall 
be fined and imprisoned for a minimum of 4 yearn and a maximum of 20 years. 

Federal courts are already overwhelmed with staggering immigration caseloads that are 
costly, deplete the criminal justice system, and divert resources from prosecution of more serious 
crimes. The Federal Bureau of Prison is operating at almost 40% over capacity and currently is 
the second largest budget line in the Department of Justice. In addition, immigration 
prosecutions from 2000-2010 for illegal entry rose tenfold from 3,900 to 43,700. Currently, 
immigration offenses account for 1 in 8 federal prisoners (1 1.9%, or 22,986). In 1990, 
immigration offenses accounted for only .8% of federal prisoners and in 2000 for 8. 8%. In its 
October 2011 report on mandatory minimum sentences, the U.S. Sentencing Commission 
(USSC) recognized that mandatory minimum sentences as well as the increase in immigration 
cases have contributed to BOP overcrowding. The USSC report also concluded that a strong and 
effective guideline system best serves the purposes of sentencing established by the Sentencing 
Reform Act of 1984 and recommends reform to mandatory sentencing. Mandatory minimum 
sentences defeat the purposes of sentencing by taking discretion away from judges and giving it 
to prosecutors who use the threat of these punishments to frustrate defendants asserting their 
constitutional rights. 

The current laws provide more than adequate criminal and civil punishment for illegal 
entry offenses, which are already among the most frequently prosecuted federal crimes. By 
increasing these penalties, H R 2278 will further strain the federal court system, contributing to 
the alarming trend of over-criminalization of immigration enforcement. 

VI. Conclusion 

The ACLU opposes H.R. 2278, which would wastefully and irrationally expand 
unnecessary immigration enforcement at the expense of civil rights and civil liberties. We urge 
the Judiciary Committee to reject this wasteful and unnecessary bill, and instead consider 
legislation that provides a comprehensive approach to immigration enforcement, including a path 
to citizenship and reforms to existing detention and enforcement practices. 
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.AILA Lfrges House Committee to Move .4 way from Ineffective “Enforcement-Only" 

Immigration Legislation 


WASHINGTON. DC - The American Immigration Lawyers Association ( AILA) urges the House 
Judiciary Committee to move away from ineffective ‘•enforcement-only" immigration reform and 
instead join the Senate in considering bipartisan common-sense legislation The bill being discussed at 
today’s hearing, the “Strengthen and Fortity Enforcement Act” or SAFE AcL will not fix our broken 
immigration system 


“I am disheartened by this bill and that die Committee has taken it up It completely misses the mark on 
the kind of reform our country needs in order to build a 2 1 st century immigration system that benefits us 
all." said AILA President Laura Uchter She continued, “At a time when the federal government and 
American families are tightening their purse strings, this bill dramatically increases in spending on what 
is already our most expensive enforcement and detention apparatus, with no evidence that it will solve 
any problems caused by our dysfunctional system 


“Tliis feels like deja vu all over again The SAFE Act doesn't bother with any new solutions bul instead 
tries to resunect an enforcement-only strategy that was sponsored nearly a decade ago by Representative 
Sensenbrenner, H R 4437 In the years since then, our government has spent an unprecedented amount 
on border security and enforcement, meeting benchmark after benchmark But even those successes 
haven't fixed our broken system because border security is only one piece of the immigration equation 
If anything, the failure of enforcement-only strategies just points out the need for a balanced overhaul, 
like whal we sec in the Senate bill. 


“Instead of returning to these discredited strategies, our country needs smart enforcement Criminalizing 
undocumented immigrants will not make us safer What works is bringing the undocumented out of the 
shadows to register and start whal is shaping up to he a grueling road to citizenship on our terms. 
Enforcement should focus on those who pose an actual danger to public safely or national security We 
urge the House to instead move toward a strong bipartisan approach similar to S 744, one that will 
establish lough standards, protect our nation, and provide a path out of llie shadows for others," she 
concluded 
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Statement of Julie Stewart, President, Families Against Mandatory Minimums 
Submitted to the U.S. House Committee on the Judiciary 
Regarding H.R. 2278, The Strengthen and Fortify Enhancement Act 
June 13, 2013 

Chairman Goodlatte, Ranking Member Conyers, and members of the Committee, on behalf of 
the staff, board, and over 25,000 members of Families Against Mandatory Minimums (FAMM), 

I appreciate the opportunity to submit our views on H.R. 2278, The Strengthen and Fortify 
Enhancement Act (SAFE Act), 

We believe that this proposal is a well-intentioned effort to secure U.S. borders and address 
illegal immigration. As our name implies, FAMM is concerned, however, with the sentencing 
aspects of the SAFE Act. We strongly oppose the bill’s provisions creating new mandatory 
minimum prison sentences and expanding existing ones. The proposed mandatory minimum 
sentences will put an unsustainable and cost-prohibitive burden on our already dangerously 
overcrowded federal prison system. We also believe that the proposed mandatory minimum 
sentences will make taxpayers pay an enormous price to incarcerate many people who could 
instead be deported to their countries of origin in a fair and expeditious manner. Finally, 
mandatory minimum prison sentences can produce grave injustices because they bar courts from 
fitting the sentence to the crime and the offender. Even in immigration-related offenses, it is 
impossible to foresee the unique circumstances of every case and what the appropriate 
punishment should be for each defendant. 

The SAFE Act creates and in some cases expands mandatory minimum sentences for the 
following offenses: 

> Anuravated ID theft (Sec. 312): Expands the coverage of the current 2- and 5-year 
consecutive mandatory minimums to apply whenever a person uses a means of 
identification “that is not his or her own” in the course of committing certain felonies, 
even if the identification does not actually belong to another person (e.g., using a 
made-up Social Security number); 

> Alien smuggling (Sec. 3 14): Creates new 3-, 5-, 7-, and 10-year mandatory minimum 
sentences for people who assist others who are entering the U.S, illegally. Which 
mandatory sentence applies depends on the person’s profit motive, whether serious 
bodily injury or death are likely or result from the violation, and if the alien who is 
assisted commits other crimes; 

> Possession of a nun durinn an alien smuunlinn crime (Sec. 3 14): Creates consecutive 
5-, 7-, or 10-year mandatory minimum sentences for possessing, brandishing, or 
discharging a fireann in the course of an “alien smuggling crime”; 

> niettal reentry (Sec. 316): Adds 2-, 4-, and 10-year mandatory minimum sentences for 
aliens who illegally reenter the U.S. and have prior convictions for various offenses. 
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Expanding and creating new mandatory minimum sentences for immigration-related offenses 
would only aggravate the Bureau of Prison’s (BOP) and Department of Justice’s (DOJ’s) 
significant overcrowding and budget problems. Even before the sequester began, the BOP was 
under severe budget strain. A January 22, 2013, report from the Congressional Research Service 
(CRS) provides a useful summary of the extent and causes of the problems. ’ The number of 
inmates under the BOP’s jurisdiction has increased from approximately 25,000 in FYi980 to 
nearly 219,000 in FY2012.^ The BOP is currently overcrowded, operating at 38 percent over its 
rated capacity.'^ The Inspector General for the Department of Justice recently testified that the 
outlook 'Ms bleak: the BOP projects system-wide crowding to exceed 45 percent over rated 
capacity through 2018.”"^ Between FY2000 and FY2012, the annual per capita cost of 
incarceration for all inmates increased from $21,603 to $29,027.^ Over this same period, 
appropriations for the BOP increased from $3,668 billion to $6.64 1 billion.^ 

The BOP now consumes a full quarter of the DOJ’s crime-fighting budget.^ This endangers the 
public, inmates, and prison staff. The current inmate-to-staff ratio in the BOP is five-to-one,^ and 
BOP Director Charles Samuels recently stated that overcrowding in federal prisons leads to 
greater risk of harm to inmates and staff alike.^ Inspector General Horowitz recently described 
prison overcrowding as the DOJ’s “material weakness”'^ and explained the public safety 
ramifications of continued prison population and budget growth to the House Crime, Justice, and 
Science Appropriations Subcommittee; 

The federal prison system is consuming an ever-larger portion of the 
Department’s budget, making safe and secure incarceration increasingly difficult 
to provide, and threatening to force significant budgetary and programmatic cuts 
to other DOJ components in the near future. . . . Whatever approach the 


' CokctR1iSsion.4.lRese.‘\rch Service, The Federal Prison Population Bluldlip: Overview. Policy Granges. 
Issues, -vnd Options 8 (Jan 22. 2013) [hereinafter CRS Report], available at 
http://\\A\Av.fas.org/sgp/crs/irLisc/R42937.pdf. 

" CRS Report, at 1. 

’’ Testimony of Cliarles E. Samuels, Jr.. Director of the Federal Bureau of Prisons, before tlie U S. House of 
Representam es Conunittee on Appropriations, Subcommittee on Conunerce. Justice. Science, and Related Agencies 
concerning Federal Bureau of Prisons FY 2014 Budget Request 4 (April 17. 2013) [hereinafter Samuels Statement], 
available at hUp://approprialions. house. gov7uploadcdfilcs/l»hrg-l l3-apl9-\vslalc-sanuiclsc-2()13()417.pdr 
(describing a capacily on29.000 and a prison populalion of 176.000, which rcsulls in a capacily at 1.36%, and 
describing liow medium security prisons operate at 44 % above capacity and liigh security prisons operate at 54% 
above capacity), 

^ Statement of Michael E. Horomtz, Inspector (jenenil, US. Department of Justice, Before the U.S. House of 
Representativ^es Committee on Appropriations. Subcommittee on Commerce. Justice and Related Agencies, 9 
(March 14, 2013) [hereinafter Horowitz Statement], available at http;//appropriations.house,gov7uploadedfiles/lilirg- 
i i 3 -ap i 9 -w'State -horowitzm-2 0 1 3 03 1 4 .pdf . 

^ CRS Report, at 15. 

CRS Report, at Sununaiy. 

Horowitz Statement, at 8. 

^ Horowitz Statement, at 9. 

^ Samuels Statcincnl. al 4-5 ("[IJncrcascs in both llic inmalc-lo-stafr ralio and the rale of crowding al an instilulion 
(the number of inmates relative lo the insliUilioiFs rated capacily) arc related lo increases in the rale of serious 
imnale assaults. An increase of one in an inslilulioii’s inmale-lo-cuslody-slalT ralio increases llie prisoif s amiual 
serious assault rate by approximiitely 4,5 per 5,000 inmates.”). 

Horowitz Statement, at 8. 
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Department wishes to take to address the growing cost of the federal prison 
system, it is clear that something must be done. In an era where the Department’s 
overall budget is likely to remain flat or decline, it is readily apparent from these 
figures that the Department cannot solve this challenge by spending more money 
to operate more federal prisons unless it is prepared to make drastic cuts to other 
important areas of the Department ’s operations}' 

Simply put, the more the DOJ spends on prisons, the less it can spend on fighting crime. 

The CRS report puts the blame for this prison overcrowding and budget crisis squarely on four 
factors: 

1 ) Increased numbers of federal offenses subject to mandatory minimum sentences; 

2) The growth in mandatory minimums has led to increases in sentence ranges - and, 
therefore, sentence lengths - under the federal sentencing guidelines; 

3) More crimes have been made into federal offenses; and 

4) The elimination of parole. 

FAMM has advocated for the elimination of mandatory minimum sentencing laws for more than 
20 years. These laws do not allow the type of individualized consideration of facts that every 
offender expects and deserves. Mandatory minimum sentences also drive the unsustainable 
growth in federal corrections costs. CRS explains the problem: 

Mandatory minimum penalties have contributed to federal prison population growth 
because they have increased in number, have been applied to more offenses, required 
longer terms of imprisonment, and are used more frequently than they were 20 years ago. 
. . . Not only has there been an increase in the number of federal offenses that carry a 
mandatory minimum penalty, but offenders who are convicted of offenses with 
mandatory minimums are being sent to prison for longer periods. For example, the [U S. 
Sentencing Commission or] USSC found that, compared to FY1990 (43.6%), a larger 
proportion of defendants convicted of offenses that carried a mandatory minimum 
penalty in FY20 10 (55.5%) were convicted of offenses that carried a mandatory 
minimum penalty of five years or more. While only offenders convicted for an offense 
carrying a mandatory minimum penalty are subject to those penalties, mandatory 
minimum penalties have, in effect, increased sentences for other offenders. The USSC 
has incorporated many mandatory minimum penalties into the sentencing guidelines, 
which means that penalties for other offense categories under the guidelines had to 
increase in order to keep a sense of proportionality. 

This one-size-fits-all approach to justice results in many offenders spending much more time in 
prison than is necessary to protect public safety. In 2010, fully 75,579 (39%) of the 191,757 
offenders in BOP custody as of September 30, 2010, were subject to a mandatory minimum 
penalty at sentencing. The Sentencing Commission reported that in 20 1 0 the average sentence 


Horovitz Statement, at 8, 9 (empliasis added). 
’’ CRS Report, at 8. 
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for prisoners serving mandatory minimums was 139 months, while the average for all prisoners 
was 48 months.*^ 

The SAFE Act’s proposed mandatory minimums are especially nonsensical. Under current law, 
non-citizens that are in the United States illegally and convicted of federal crimes are sentenced 
by a federal judge, serve their sentences in the BOP, and then are transferred to Immigration and 
Customs Enforcement (ICE) for removal from the country. In these cases, shorter federal prison 
sentences would save the BOP and DOJ money without jeopardizing public safety because 
dangerous, non-citizen felons are detained by ICE until they are removed. The mandatory 
minimum terms established by this bill would simply guarantee that noncitizen offenders spend 
even more time in BOP facilities, thereby stretching limited DOJ resources - money and prison 
space - even further. Thus, while imposing any new federal mandatory minimums would be a 
mistake, in our view, these particular mandatory minimums make the least sense of all. 

Immigration offenders are already the largest category of offenders sentenced in federal courts, 
comprising 32.2 percent of all cases. In 2012 alone, more than 26,000 people were sentenced 
for immigration offenses, and their average sentence was 16 months in prison. *■'’ More than 94 
percent of these offenders were non-citizens.'*’ It costs approximately $29,000 to incarcerate one 
non-citizen offender for one year in federal prison.*’ In 2012 alone, ICE removed a record 
409,849 people from the United Stales, of which 86,405 were repeat immigration law violators 
and 225,390 were convicted criminal aliens.** Giving even a fraction of these people the 2-, 3-, 
4-, 5-, 7-, and 10-year mandatory minimum sentences created in the SAFE Act could exacerbate 
the budget crises that the BOP and DOJ already face and cost taxpayers a fortune. 

The Inspector General has offered a bleak forecast for DOJ budget growth, and this Committee 
.'should heed it. We cannot build our way out of our current prison overcrowding crisis, nor can 
we fund the prison explosion that would result from the passage of the SAFE Act with its current 
mandatory minimum proposals. All taxpayers should dread the increased prison costs and DOJ 
budget cuts that might result if we opt to give longer prison terms to more immigration law 
violators each year instead of funding crime-fighting initiatives. 

To the best of our knowledge, neither Representative Gowdy nor any of the bill’s cosponsors has 
set forth evidence that the proposed mandatory minimum sentences are necessary to punish these 
offenders sufficiently, or that the threat of mandatory, longer prison sentences would deter the 
people most likely to break these laws. We appreciate the constitutional role that Congress plays 


” U.S. Sentencing Comm’n. Repokt to Congress: M.vnd.viorv Miniml.m penalties in the Federal 
Criminal Jl:sttce System 13fi (Oct. 2011). available ai 

http://mvw.ussc. gov/Legislative_aad_Piiblic_Affaits/Coiigressioiial_Testimoiij'_and_Reports/Mandatoiy_Mimmu 
m_Peiialties/20 11103 l_RtC_Maiidatoiy_Miiiimimi.cfm. 

“'U.S. Skntf.ncino Comm’n, 2012 Soi:RCP,nooKorFr,Dr,R.Ai.SRNTr.NciNoST.ATisTics Figure A (2012) 
[hereinafter 2012 SOURCEBOOK], available at 

http://\\ww’.ussc.gov/Data_and_Statistics/Aiinuai_Reports_and_Sourcebooks/20i2/FigureA.pdf. 

” 2012 Sourcebook, Tabic 13. available at 

lillp://\v\v\v.ussc.gov/Dala_and_S(alistics/AinniaI_Rcports_and_Sourccbooks/2()12Arablcl3.pdr. 

2012 Sourcebook. Tabic 48. available at 

lillp://vvvvvv.iissc.gov/Dala_aiid_Slalislics//timual_Reporls_aiKi_SourcebooW2012/Table48.pdr. 

" 78 FR 10711 (2012). 

Imiiugration and Customs Enforcement, Removal Statistics, at http://wmv.ice.gov/removal-statistics/. 
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in immigration enforcement, but we think members of Congress have an obligation to engage in 
careful study before proposing or adopting new mandatory sentencing policies. 

With regard to the SAFE Act, we think the public should know the following in relation to the 
proposed new mandatory minimums: 

> Why were these specific prison terms chosen for the offenses? What factors did 
Representative Gowdy consider and deem relevant in making these choices? 

> What is the average sentence currently imposed for these offenses? 

> What is the recidivism rate for individuals who commit these offenses? 

> What impact will the new and expanded mandatory minimum sentences have on the 
federal prison population and budget? How will Congress and the DOJ pay for this? 

> Ts there evidence to suggest that courts are failing to punish these crimes appropriately? Tf 
so, what is it? 

> How does the cost of removing an immigration law violator compare with the cost of 
incarcerating one? 

Thank you for the opportunity to share our views with the committee. 
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The Honorable Bob Goodlatte 

Chairman of the House Committee on the Judiciarv 

The Honorable Jolm Conyers 

Ranking Member of the House Committee on the Judiciar>' 

The Honorable Trey Gowdy 

Chairman of the Subcommittee on Immigration and Border Security 
The Honorable Zoc Lofgrcn 

Ranking Member of the Subcommittee on Immigration and Border Security 

2138 Rayburn House Office Building 
Washington, DC 20515 

Re: Opposition to HR 2278, the "Strengthen and Fortify Enforcement Act" 
(The SAFE Act) 
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Since 1^86, the Coalition for Humane Immigrant Rights of Los Angeles (CHIRLA) has 
worked diligently to advance the human and civil rights of immigrants and refugees in Los 
Angeles, promote harmonious multi-ethnic and multi-racial human relations, and through 
coalition-building, adviKacy. community education and organizing, empower immigrants 
and their allies to build a more just society An essentia) part of this effort has been to play 
our part in ensuring a collaborative and open relationship between the immigrant 
communities we sers'e and local law enforcement meant to protect them We write to 
express our serious concern that HR 2278 would irrevocably and negatively impact (his 
relationship 

In 1979 with the implementation of Special Order 40, Los Angeles became one of the 
first jurisdictions in the Lfniied States to ofTicially recognize that effective crime prevention 
and resolution requires the cooperation of all community members, regardless of 
immigration status ' In the years that followed immigrants began to place greater trust in 
police, but this liaison is a constant work in progress that requires nurturing at all turns 
Following the police brutality on display during the May Dav rally in 2007, we worked 
with then Chief Bratton of tlte Los Angeles Police Department (LAPD) to b^n a process 
of healing Simultaneously. CHIRLA and Its allies spoke up against any formal agreement 
between the LAPD and Immigratiim and Customs Enforcement (ICE) When Los Angeles 
SheritT Lee Baca decided to pursue such a course, in seeking a 287(g) agreement with ICE. 
we successfully worked to mitigate the impact .And when ICE imposed the ' Secure 
Communities" (S-Comra) dragnet on our community, we resisted and ex'enluaily 
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convinced bolh LAPD Chief Beck and the Sheriff to limit its scope As we keep watch over this delicate 
balance, we cannot help but observe that HR 2278 risks tipping it in the wrong direction 

Among the many troubling provi»ons of this bill, perhaps tl)e most alarming is the institutionalization of 
a role for local police in imniigralton enforcement. With only a '‘training manual*' and a “pocket guide*' at 
hand, a beat officer will be basically be deputized to also perform the complex duties of a federal agent 
Moreover and at great expense to the tax payer, the federal gosernment will be compelled to proside any 
additional, desired training as well to to detain immigrants who are arrested as a result of this drastic and 
dangerous delegation of federal power Further, and of great concern to cities in the Los Angeles and Bay Area 
of California, is the section that re({uires the federal govemmeni to punish localities that choose a 
constitutionally protected path to determine how best to ensure its own public safety These provisions are 
compounded by the envisioned expansion of so-called “voluntary departures" for immigrants who then wind 
up in ICt custody This month. CHIRLA became a plaintiff in an American Civil Liberties Union of San 
Diego and Imperial Counlie.s lawsuit v.s. fCb in order to seek relief due to our continual need to respond to the 
already prevalent coercion behind many “voluntary departures'* 

Deportations of immigtants. many via the already broad interior enforcement regime, are at a record 
high, and as a result families are being tom apart With our law enforcement partners, we must work to reverM* 
thi.s uend, especially as we move toward truly, comprehensive immigration refonn This bill, HR 2278, will 
make have the opposite effect It neither makes our communities safe, nor does it contribute to the overall 
solution we so desperately need. For these reasons and more, we respectfully urge you to reject it 

If you have any questions, please contact Rita Medina at fmcdinafmchirla org or Joseph Villela at 
iville la (i/ichirla.org 

Sincerely, 

Angelica Salas. Hxeculive Director 
CHIRL^ 


' See "Locfll Law bnrorccnicni and ImnnanKion Special Order 40 Oelobcr 21 nm. CHlRt A 
hup //Olitfla onLTilc^Ti fc UtKX»r»>> 2«i SpL<car<x > <Ofdei*..2iUiyU3<M I 20 IW ndf 

" Scc"ACLU Class Action Lausun CliallctiKes tntnu^mtion EnTofcctncitt Agencies PmcitccsoiTcnntig Fnnahes Apart ' 4 June 
201. t. 

liiml^w>vw.acl uan i t i c g p oufc’uiKia cii pii/j;xi/adu:^b »-aeti Qtvlfl«>uiL<bnlL^iiBa>-tiurtuiuatto theiir(Mct‘nriii-aigii«csDtacltcM-of 
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Chairman Goodlatte, Ranking Member Conyers, and members of the Committee: Thank you 
for the opportunity to submit this statement for the record. Since its founding nearly 30 
years ago, Heartland Alliance's National Immigrant Justice Center (NIJC), a Chicago-based 
non-governmental organization, has been dedicated to safeguarding the rights of non- 
citizens. Each year. NIJC and its unparalleled network of 1,000 pro bono attorneys provide 
legal counsel and representation to nearly 10,000 individuals. NIJC also promotes access to 
Justice for impoverished immigrants, refugees, and asylum seekers through impact litigation, 
policy reform, and public education. 

On behalf of NIJC, I urge you to consider an Immigration reform bill similar to S.744. which 
creates a path to citizenship for the undocumented individuals in the United States, 
contemplates smart enforcement, and reforms the legal immigration system to address our 
country’s future needs. S.744 offers common sense, bipartisan principles for a new and 
effective immigration system. 

In contrast H.R. 2278 is a significant leap backwards. The SAFE Act takes a misguided 
enforcement-only approach. As our testimony will convey, the best way to enforce 
immigration laws is to first create a system that works. For many noncitizens, there s simply 
no “line" to get into if they want to come to the United Stales legally. This kind of system is 
not viable, yet H.R. 2278 does nothing to address the root of our Immigration problems. 
Instead: 

• The SAFE Act makes virtually every police officer an immigration official, leaving room 
for racial profiling and undermining local policing efforts. 

Immigration law as it stands Is Incredibly complex, and local police are not In the best 
position to determine whether an individual is here unlawfully or may be removed. This 
responsibility falls on the Department of Homeland Security (DHS) alone and cannot be 
alleviated by a pocket guide to immigration law as this bill proposes. 

The bill would place the principal holdings in Arizona v. United States in serious doubt and 
reignite - even encourage - new rounds of state-level Immigration laws. It allows local 
actors to "investigate, identify, apprehend, arrest, detain, or transfer to federal custody” 
individuals, which opens the door for enforcement based solely on “suspected" immigration 
violations. In many parts of this country, we have seen this in action and it amounts to 
pervasive racial profiling. This may also bring into question the Fourth Amendment's 
requisite probable cause. 

Immigration detainers have also become an important immigration enforcement tool for the 
Obama administration, allowing DHS to vastly increase deportations while passing the costs 
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on to local law enforcement. This bill contemplates the expansion of this kind of system, 
allowing detention of an individual for 14 days after his criminal sentence is complete for 
DHS to assume custody. Yet the financial costs and public safety considerations are just two 
reasons why state and local government in immigration enforcement is not in the best 
interest of these local partners. Local partners are not necessarily compensated for the 
prolonged detention of individuals, and in this bill we are asking local police to focus on 
immigration violations instead of criminal activity in their communities. As a consequence, 
this kind of system would discourage individuals from reporting crime if they are 
undocumented - a situation that does nothing to benefit the community. 

• The SAFE Act severely hinders DFIS’s ability to place eligible non-citizens in secure 
alternatives to detention, wasting taxpayers’ dollars and ignoring law enforcement 
best practices. 

The bill requires DHS to take every person referred by local law enforcement into custody and 
calls for the expansion of immigration detention facilities. This eliminates all DHS discretion 
to concentrate its resources on priority cases. It also wastes taxpayers’ dollars to detain 
every single person in removal proceedings, without consideration of public safety or flight 
risk. The purpose of immigration detention is to ensure that people appear at their 
immigration court proceedings. Criminal Justice systems across the country routinely and 
increasingly recognize that confinement in the pretrial context is costly to taxpayers and 
unnecessary to mitigating flight risk and the danger to our communities. Many states - 
including Texas, Georgia, and South Carolina - have passed laws that shift low-level offenders 
out of prison and into cost-effective and secure alternative programs. 

Our immigration detention system should follow suit and conform to established best 
practices. Immigration detention costs taxpayers over $2 billion annually; approximately 
$5.5 million every day. On average, detention costs approximately $164 per individual per 
day. Many alternatives to detention (ATD) exist that have proven effective at getting people 
to appear at their removal proceedings and save a great deal of taxpayer money. ATDs cost 
between 30 cents and $14 per person per day, and create no risk to public safety. ICE’s 
current ATD contractor reported that 96 percent of individuals enrolled in their programs 
showed up for their final hearing in 2011. 

Doris jpseuc/onymj was repeatedly raped by her stepfather when she was a young 
teenager. She eventually worked up the courage to report him and he was convicted of 
abusing her. Doris, now in her 20s, has two misdemeanor convictions. One is for 
shoplifting when she was 18, something she regrets and is ashamed of now. The other 
conviction was related to a domestic violence incident in which she was being attacked 
by her boyfriend and scratched his face in self-defense. When the police came she was 
very upset and was unable to adequately explain the situation. Her public defender 
advised her to plead guilty to domestic battery. Because of these convictions for crimes 
involving moral turpitude, Doris was considered to be mandatory custody and ICE 
refused to release her despite the fact that her U visa adjudication dragged on for many 
months. Doris found many of her trauma related symptoms growing worse throughout 
the time she was detained - she gained weight, began having nightmares, and could not 
speak to her attorneys without crying. Her abusive stepfather had often tried to confine 
her to one room, so the experience of being confined re-traumatized her. Yet ICE 
steadfastly refused to release her and she remained in custody for the ten months it took 
for her U visa to be granted, at which time she was released. 
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ATDs have been endorsed as cost-saving from a variety of organizations, including the 
Council on Foreign Relations’ Independent Task Force on U.S. Immigration Policy, the 
Fleritage Foundation, the Pretrial Justice Institute, the Texas Public Policy Foundation (home 
to Right on Crime), and the International Association of Chiefs of Police, and the National 
Conference of Chief Justices. 

Moreover, American communities and the U.S. taxpayer suffer when we needlessly tear 
families apart and detain caretakers and breadwinners. When a parent or spouse is 
separated from their family, it often comes at a loss to the local economy and can result in 
U.S. citizen family members relying on public benefits or children entering the state foster 
care system. We must take steps to prevent these unnecessary costs to our taxpayers and 
communities. 

• The SAFE Act imposes penalties that are even harsher than the criminal justice 
system. 

Congress has long recognized that LPRs have special rights and protections in the United 
States. For these reasons, LPRs are subject to unique grounds of removal and - where such 
grounds are triggered - to unique forms of relief from removal that reflect their strong ties 
and contributions to the United States. Before 1996, Congress permitted LPRs with certain 
types of prior convictions to seek a waiver of removal if they met stringent residency 
requirements and they did not necessitate prolonged punishment by sentencing courts. The 
1996 curtailment of this form of relief has resulted in the disproportionately harsh 
consequence of removal for thousands of long-time LPRs, permanently fragmenting 
immediate families and destabilizing communities. 

Time has demonstrated that the 1996 changes have led to unnecessarily harsh 
consequences for many families, and the uneven results of litigation have led to unfair 
retroactive consequences for decades-old offenses. Those old rules could be combined with 
new mechanisms, such as a period of testing or “probation,” which would better achieve our 
national goals. 

Yet thousands of detained individuals are arriving asylum seekers or long-time lawful 
permanent residents who are being mandatorily detained without review. Others have been 
ordered removed but are mandatorily detained while they appeal those orders and/or 
because the government is unable to physically deport them. For these detainees, who do 
not pose a danger to others and are not flight risks, detention causes undue hardship to 
themselves and their families and is an unnecessary expense to the government. The bill 
categorically prohibits bond hearings for these individuals, even if they are arriving asylum 
seekers and individuals with non-violent criminal offenses. Detention without a bond hearing 
is contrary to basic due process and U.S. human rights commitment and must not be 
condoned. 

Anatoly, (pseudonym) a citizen of the former Soviet Union (now Belarus), was brought to 
the United States as a refugee in 1993 at the age of 4. He became a legal permanent 
resident of the United States the following year. Anatoly has no family in his home 
country, does not speak Russian, and has never returned. Anatoly was placed in 
immigration proceedings and mandatory detention under INA § 236(c) after he was 
convicted of stealing four packs of cigarettes from a Walgreens pharmacy. Anatoly spent 
103 days in ICE detention, at a cost of over $15,000 to taxpayers, until the National 
Immigrant Justice Center secured cancellation of removal for him to remain in the United 
States with his family. 
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Even more concerning, the bill expressly allows an individual to be detained “without 
iimitation” during their removal proceedings, and places the burden of proof on the detained 
individual to show by ciear and convincing evidence that he is not a danger or a flight risk. 
The U.S. Supreme Court has expressed doubts about the constitutionality of indefinite 
detention, and has only deemed mandatory immigration detention constitutional when it is 
"brief and for the purpose of speedy removal. 

Conclusion 

As Americans, we are defined by our values, especially respect for the rule of law and 
equality for all men and women, regardless of what we look like or where we came from. 
This bill shamelessly rejects these American values. It will be virtually impossible to create a 
functional immigration system as long as the government continues to arrest and detain 
record numbers of men and women who pose no threat to society, especially when it denies 
them an opportunity to live in this country with some sort of status. 

Our current laws are badly broken, but disregarding our values is not the solution. This 
Committee has an opportunity to create an immigration system that honors due process 
protections and protects these beliefs for years to come. Any legislative reform must ensure 
due process protections and adopt proportionate punishments for individuals who violate 
immigration law. It must not eviscerate the line between criminal and civil law enforcement 
matters and encourage local law enforcement to enforce federal, civil immigration laws. 
Detention decisions should be based on individualized risk assessments and be made 
consistent with best practices in law enforcement. We live in a country that does not deprive 
individuals of their liberty without the chance for accountability and Judicial review, yet it 
happens every day in our immigration system. Particularly when so many individuals go 
through the immigration detention system without ever being able to talk to a lawyer about 
their rights, those who are determined to require detention in order to mitigate flight and 
safety risks should still have the chance to ask a Judge to review that decision. 

Common sense reforms to the immigration detention system are greatly needed and are 
supported by the following principies: 1) save taxpayer dollars: 2) follow law enforcement 
best practices; and 3) ensure due process protections. The SAFE Act does not adopt any of 
these principles. We urge this Committee to contempiate legislation 

i thank you for the opportunity to present this testimony on the urgent need to reform 
America's immigration system. Should you have any questions, please feel free to contact 
me at mmccart.hv@heartlandalliance.org or at 312.660.1351. 
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The National Immigration Forum works to uphold America’s tradition as a nation of 
immigrants. The Forum advocates for the value of immigrants and immigration to the 
nation, building support for public policies that reunite families, recognize the 
importance of immigration to our economy and our communities, protect refugees, 
encourage newcomers to become new Americans and promote equal protection under 
the law. 

The National Immigration Fonim thanks the Committee for holding this hearing on the 
matter of America’s broken immigration system and urges the Committee to take up a 
broad immigration reform approach. 

We believe this time will be different when it comes to passing immigration reform. In 
the past two years, an alliance of consers'ative faith, law enforcement and busine.s.s 
leadership has come together to forge a new consensus on immigrants and America. 
The.se relationships formed through outreach in the evangelical community; the 
development of state compacts; and regional summits in the Mountain West, Midwest 
and Southeast. 

In early December 2012, over 250 faith, law enforcement and business leaders from 
across the country came to Washington. D.C.. for a National Strategy Session and 
Advocacy Day. They told policymakers and the press about the new consensus on 
immigrants and America. In February, to support these efforts, the National 
Immigration Forum launched the Bibles, Badges and Business for Immigration Reform 
Network to achieve the goal of broad immigration reform. Earlier this week to help 
achieve that goal, this network held a Policy Breakfast and Advocacy Day where 
participants organized 83 Hill meetings (55 with Republicans). 

As the Committee discusses reforming our immigration system, it is important that the 
discussion does not became singularly focused on enforcement. A singular focus on 
immigration enforcement will not result in workable solutions, and gives an appearance 
of an attempt to prey uptm both our legitimate concerns and prejudices in order to score 
nnlitical noints. 
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As an eDforcement-only approach, H.R. 2278 fails lo address crucial issues, doing 
nothing to provide for the future flow of workers in this country that would encourage 
future immigrants to come legally, or to address the status of millions living in the 
shadtnvs who would come forward and be regi.slered to become productive members of 
our society and economy. Additionally, by focusing on interior enforcement, the bill 
threatens to undermine trust between immigrant communities and local law 
enforcement, and distracts local law enforcement from their core public safety mission. 

Additionally, H.R. 2278 represents a dramatic departure from decades of legal authority 
establishing the federal government’s exclusive role in establishing priorities and 
implementing a unified scheme of immigration regulation. Sec Arizona v. United States, 
132 S. CX 2492 (2012). While our broken immigration system is a national problem, 
H.R. 2278 deals with it on a decidedly narrow level, providing states and localities with 
extensive and unprecedented authority to enact individual immigration laws, select 
from any number of enforcement models, and enforce federal, state, and local laws. By 
delegating enactment and enforcement of internal immigration law to a patchwork of 
states and localities operating under varying models emphasizing differing goals, H.R. 
2278 would establish an uneven and confusing enforcement regime that would prove to 
be unworkable. Neighboring regions, states, and even towns may prioritize and enforce 
contradictory goals, limiting progress on crucial matters and sowing uncertainty in the 
system. 

Accordingly, H.R. 2278 impairs the ability of the federal government to carry out a 
coherent, unified immigration policy. It hamstrings the federal government, limiting 
executive and agency discretion to provide relief to deserving applicants, even 
restricting tlie pardon power of the president (as well as state governors). It compels the 
Department of Homeland Security (DHS) to enter into agreements providing support to 
states and localities without guidance as to what constitutes ’'good cause" for rejecting 
or terminating such agreements. This standard provides the federal government no 
leverage to negotiate with states and localities to promote common priorities or unified 
enforcement schemes and prevents it from ensuring tliat federal tax dollars and 
resources do not go to waste. H.R. 2278 also prevents DHS from applying prosecutorial 
discretion in determining which immigrants to exclude or deport first. DHS and before 
that Immigration and Naturalization Service (INS) has always exercised prosecutorial 
discretion as it relates to immigration enforcement. Di.scretion strengthens 
enforcement Prosecutorial discretion allows law enforcement to go after priorities, to 
target those who would do America harm and reasonably deal with humanitarian cases. 
They allow DHS and DOJ lo stop wasting la.\payer resources chasing people who pose 
no threat to public safety-hard-working parents, veterans, and children brought lo here 
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by no fault of their own. This is a smart law enforcement policy. Now is not the time to 
be limiting that important discretion capability. 

Finally, the waivers of eiitironmental and other laws in Sec. 606 are unprecedented and 
unnecessarj'. This proposal addresses a problem that does not e.\ist. Between 2006 and 
2012 fencing along the Southern border increased sot fold, and now 651 miles of fencing 
has been built along the Southwest border including double layer fencing in some areas. 
Given this progress, there is no need to waive vital laws protecting the environment, 
historic pre.servation, or other important priorities. To the extent DUS seairity concerns 
are being halted by a particular enrironmental, historic preservation, or other law, there 
is no need to create tens of thou.sands of square miles of unregulated territory, including 
large swaths of property along the Northern and Alaskan borders. 

As stated above, the National Immigration Forum believes H.R. 2278 is the wrong 
approach. Our immigration problem is a national problem deserving of a national, 
comprehensiw approach. Movement to a piecemeal, enforcement-only model Utat 
encourages disparate approaches in the states is not the answer. This has been echoed 
by 26 ciiiTcnl and 76 former Attorneys General who have called for a comprehensive 
immigration reform approach. As we stated above, the Forum believes that S. 744 
strikes the right balance between interior enforcement and border security, earned 
legalization and a path to citizenship, needed leforms to our current family and 
employer immigration system and efforts to de:il with the current immigration backlog. 
One of the key lessons learned from tgSb is that all parts of our complex immigration 
system are interrelated, and must he dealt with in a cohesive manner, or we will .see the 
results of unintended consequences and will need to revisit the issues again in the future 
as the failings are made knotvn.. The Forum looks fonvard to continuing this positive 
discussion on how best to move forward with passing broad immigration reform into 
law. The time is now for immigration reform. 
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The Immigrant Justice Nch\ork (UN), a collaboration bct\vcun the Immigrant Dotense Project m 
York, die Immigrant Legal Pcsourcc Center in San Francisco, and the National Immigration Project in 
Boston, uorks to>sar(ls the elimination of unjust penalties for immigrants entangled in the criminal justice 
s>stcm and to end the criminalization of immigrant communities. Our organizations arc among the 
foremost immigration advocacy and defense organizations with expertise in the intersection benveen the 
immigration and cnminal justice systems. As specialists in these areas, our organizations have worked to 
provide legal and technical support to immigrant communities, legal practitioners, and all advocates 
seeking to adv ance the nghls of noncitizens. 

Dunng the last two decades we have seen an unprecedented increase in immigration enforcement 
policies, lesulting in massive deportation of immigrants who pose no risk to public sofetv and whose onlv 
desire is to work, and live with their familv’ members who are in the United States Legislative efforts 
targeting immigrants through an "enforcement" only approach have been introduced repcatcdlv in 
Congress Congressman Gowd>'s “Strength and Fortifv Enforcement Act" (H R 2278) continues in the 
same shameful vein Designed to enminalize irrunigranls and dnvc them fiirUicr into the shadows, this bill 
provides no real reform solutions: it mcrelv offers an expanded version of the “enforcement** onlv 
strategics, a discredited approach divorced from current realities. 11iis bill makes clear that a minoritv 
group of extremists are commiiied to lioiding real immigration reform hostage at ia.\pa> crs' expense 

Tlic obstructionists clamoring for the old. discredited and offensive strategies outlined ui the Govvdv bill 
must step aside and allow the work of real, common'sensc reform to proceed We ask the House Judiciorv 
Committee to heed the voices of the Anicncan people and immigrant communities who have made clear 
that thev want Congress to enact the kinds of laws that are needed to bnng about teal, fair and just reform 
that fixes what is broken, respects the nghts and dignitv of all immigrants and their families, and grounds 
the use of gov'cmnicnt resources m 2 1 ^ centurv’ realities 

Tlic following snapshots of the draconian measures contained m the Gowdy Bill make clear that its 
punitive. \vom>oui provisions would be wastctul. ineffective and bring about further delbnnation. not 
rcfonnation of our immigration s>‘stcm: 

■ Results in the “Arizonification** of all slates by turning stale and local law enforcement officers 
into immigration police. The bill contains several provisions which promote and ncarlv mandate 
racial proRling Allowing local law enforcement to enforce federal immigration with the same 
aulhontv as though thev were ICE agents, will surely iv.sult in racial profiling and violations of 
constitutional nghts 
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Undermines public safety and community trust by shifting necessaiy law enforcement 
resources away from their core mission of protecting and serving our communities to rounding 
up suspected immigrants for deportation. Effective law enforcement is premised on community 
taist, where the community reports and cooperates with local law enforcement. As current practice 
has already demonstrated, turning local police officers into ICE agents results in scared, 
uncooperative communities. 

Diverts scarce public resources and straps state and local governments with costly burdens of 
enforcing immigration laws. The bill’s attempts to fund this grafting of local law enforcement into 
the immigration enforcement system t^l far short. Already staiggling local governments will face 
emshing fnicuicial burdens as they are usurped into mandatorily participating in this draconian 
scheme. 

Overburdens an immigration court system that is already in crisis. In addition to ensuring that 
more immigrants are unnecessarily funneled into the deportation system, this bill eliminates bedrock 
legal procedures tliat will result in more cumbersome legal proceedings, furtlier weighing down 
immigration judges and their caseloads. Immigration judges already have severe limitations on their 
power to consider grantmg a pardon from deportation based on Eunily hardship and other factors. 
This bill extends those limitations to refiigees and asylum seekers facing deportation. 

Flies in the face of the Constitution and the U.S. Supreme Court by barring immigration 
judges and immigration law enforcement from recognizing decisions overturning an 
immigrant’s conviction where it was obtained on the basis of bad advice from their defense 
attorney. Our Constitution and law's attempt to ensure that people are not wrongly convicted of 
crimes because of their lawyer’s mistakes. When they are, these convictions can and should be 
overturned. This bill would permit noncitizeus to still be deported or denied lawful status based on 
the conviction, even wdiere it was overturned. 

Unnecessarily expands the scope of criminal convictions for which a noncitizen can be deported 
to include minor misdemeanors from long ago. The current immigration law' already has in place 
insumiountable barriers that prevent many individuals from obtaining legal status or strips tliciii of 
legal status they already have for broad categories of criminal offenses. These categories include 
minor offenses, mistakes that occurred years ago, tuid offenses for which they have already been held 
accountable. This bill will add additional overlapping offenses to an already overly broad list, 
making individuals ineligible for legal status and subject to deportation. 
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NETWORK deplores continuing efforts to harm genuine immigration reform through legislative 
efforts that cater to fear-based partisan interests. The Strengthen and Fortify Enforcement Act 
(SAFE Act) is just such an effort. 

It is unjust to divert money needed to address human needs toward bigger fences and unneeded 
security measures. Representative Gowdy asserts that border security promises of the past were 
not kept. That is wrong. In recent years we have spent hundreds of billions of dollars on fences, 
drones, heat-seeking devices, border patrol agents, etc. 

There are currently as many people leaving the U.S. as entering. Immigration into the U.S. is the 
lowest it has been in 40 years. 

The SAFE Act will not serve the needs of our nation, it perpetuates unsafe, impractical interior 
enforcement practices that cater to the fear-mongering all too prevalent in our nation. 

Our organization sponsors the "Nuns on the Bus" campaign, which just visited Representative 
Gowdy’s district office. The Sisters' message was simple: We need immigration laws that reflect 
our values, not our fears. 

NETWORK calls for commonsense immigration reform that: 

• Ensures family unity 

• Protects the rights of immigrant workers 

• Acknowledges that our borders are already secure, with only minor changes needed 

• Speeds up processing of already-approved immigrants 

• Enhances the present diversity visa program 

• Provides a clear and direct pathway to citizenship for the 11 million people who are 
undocumented in the U.S 


25 E St. NW Suite 200 • Washington DC 20001 • 202.347.9797 • fax 202.347.9864 • www.networklobbv.ofa 
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I .uHtcran ItniniKmtWMi and Keiugre Servict (UKS). dte naiKuial oij^uisuKm csraldMiKd by laitlKran 
clitirchcs 111 rtu' United States m scr\i- nprixiicd pctiple, ;ipprccuivs riu* cotnminoc't dedication to cotMKkrui^t 
lcgi.d.inr>n ici'kmg M fix our Imiketi unmigraiKMi system but u ctMiccmcd U'ltli die m licfttre die 

rommiircc rtxUy HR 227M, the Sitmgtiini aiKlIViriifv I'Jifonronicnt Vet, wtsitld rxpaiKf die use ot 

immigmiKai detmiton, ctictHiragr state and focal liiw enlua'cment ofTictaU' participatKm ai immtftraiion 
cntorcemeiii, and decrease access to lusiicc. |>iT>tcctioiU, and imini^aiKin relief tT<r certain iiuj^nts 

In ftsed year {P\') 2011. Inimi^tion and (Customs L'lnfonreineni (iCf^ detamed an all-time htgli iiumbi*f of 
persons 429,tXiO.* In FV' 2012, 409.849 individuals were twnoved by It^E’s t>fficcof l-atliiaemcnt and 
Kerr* ival Opcratu ms ^ lliese numbers lirar witness t» t a fact C« mmiunitics and familars expenena* every din - 
enfotcement of our immigratvni lawsts li;tppeninj; at an iinprccedcnrcd and mat'diblr pace- 'ITirui^di LIKS’s 
work with asytion seekers, toriurr sun nors and niijflutu families, wv base witnessed tinriiiuid the detrimenta) 
rfrect* vniniKtaiioit oifotcrment ineasurt'v. sudi as immigtaiion iktcnnon. have t>n nuiividual*. fUimlK's. and 
communities 

ICI'. luis recently developed suid unpicnicnied nataiinvKlk: use of a nsk aiKcsKinmt tool lu tradt conutsteni 
and nibinned dctcnninatiiMUi of witm deiciUKm is milv necessary and when kiMv-mk ntigrants dHiuid lie 
released or pUccil in a ksS'ivstrKtivc pn>Kr<un-* rim uxd is an anpoitanr step towaids humane and 
respcmsildc cnhincmcnt of our unmigration laws Tile SAR-I .Vet takes cnbirccmrnt m die opposite 
direction, tnandatvig even ji^ater use of tminignnon dettmtimt and expltciriy aliuu'tng tndeftniie derention of 
migrants — Hwluding asrfum seekers and victims of tomin'- This » die wrong appniach. In a country that 
honors due process, and during a tune of reduced federal spnKlaig.ourovcTrctuncc on detcntHiti as an 
onm^tion enforerment approach vIkHild be irpLiced with a broad continuum of .ilti^matiiTS to drteniuNi 

Sunibriv. the S<\Fli .Vet wixilJ aUmv state and local law mrorcement ofticaU r> jct as u nm ^ tum .^^ts 
For example, die bill I'xpandv ilir 287|^ program, a tluwcd enfi ircemcnr appttuch that weakens reloiiunships 
lietwrcn migrant communmrs and lociti iawcnfon.'vnicnt- In IXcrmlicT 2(112, KIF. aiinuunced Hut 287 
would only lie continued m lumdicniins operating the progr^ out of thear fads, terminating those pnigrams 
oprratffigamidsi communines, also known os the “task lrifcc''mnck-b L’nftimmatdy, the S.AFli \avw'ukl 
rvsrrK' ihu decision, hirthrrrnidmg trust between migronrs and kcal low enforcement and decreasing safety 
for entiir ovimuinincs 

t >dicr pnivisions of die SAH: Act Mtiuld limit unititgranon opnons for ecrfaui migrants, uicluduig fonnerly 
incurcrraicd uidn'Hluol* wiio havi paxi tlwir debt to society and utv rrlniildiiig dwir lives (hnvision* that 
expand mandatory dctriuuoi .tnd aihm' for uidcfimic detention ilo not serve |us(K*e. and run counter tu the 
huidainuital VnxTiraii v'^ahir of libcrrv and justice Itii all. 

Tilt S/VTI: Net u not a solution to our broken unimgiation system I IKS urges the I louse Judiciary 
tjKnmirtct' to pnontin compn4iensiVT unmigraiHin reform that pcovKlcf a niailniap to citiam>htp for tit* 
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undocumented, ensures humane and just enforcement of our immigration laws, promotes family unic}% 
welcomes individuals fleeing persecution, and protects Uh citizen -.uid migrant w^orkers o\’er piecemeal 
legislation that exacerbates our current hear y-h'anded unmigration enforcement approach. 

Tfyou have any questions about this statement, please contact brittney Nystrom, Diiector for .Advocacy, at 
(202) 626-7043 or via email at bnvsi.romidllirs.org . 



119 



U. S. Dcpartniejit of Justice 
Civil Rights Division 


Anutata Aoafne\ Genesnl 


\Makaixtoa. D C 20^.m 


September 18,2012 


VIA EMAIL AND KEDEICVI. EXPRKSS 

Clyde B. Albright 
County Attorney 

Legal Department, Alamance County 
124 West Elm Street 
Graham, Nortli Carolina 27253 

Chuck Kitchen 
’lurrcntine Law Firm 
920-B Paverstone Dr 
Raleigh. North Carolina 27615 

Re; United States’ I nv estigation of the Alamance Co unty Sh eriff's Office 
Dear Mr. Albright and Mr. Kitchen: 

The Civil Rights Division (“Division”) has concluded its investigation into allegations of 
civil rights violations by the Alamance County Sheriff's Office (“ACSO”). We find that ACSO 
has engaged in a pattern or practice of violatioiLs of the United States Constitution and federal 
law. Our investigation focused on ACSO’s compliance with tltc Violent Crime Control and Law 
Enforcement Act ori994, 42 U.S.C. § 14141 (“Section 14141”). Title VI of the Civil Rights Act 
of 1964, 42 U.S.C. § 200tld (“ fitlc Vf ’), and the regulations implementing Title VI, 28 C.F.R. 
$§42,101-42.112. Section I4I4I prohibits law enforcement agencies, such as ACSO, from 
engaging in n pallcm or practice of violating the Comstitution or laws of the United States. 'Title 
VI and its implementing regulpations prohibit recipients of federal (inancial assistance, such as 
ACSO, from discriminating on the basis of race, color, or national origin. 

In June 2010, we notified Alamance County and ShcrifTTerry S. Johnson of our 
investigation into allegations of discriminatory policing and unconstihrtional searches and 
seizures. While law enforcement agencies typically cooperate with our iirvestigations, ACSO 
and Alamartcc County have persistently delayed providing important infonnation and otherwise 
obstructed the Division’s investigation. ACSO and the County failed to provide requested 
records and documentary evidence for months and refused to permit attorneys for lire United 
Stales to intcivicw ciuTenI and former ACSO personnel outside tlic presence of counsel. The 
.Division sought private interviews because numerous current and former officers expressed fear 
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that Sheri ff Johnson or other County or ACSO officials would retaliate against them if they 
cooperated with the investigation. After repeated attempts to resolve tliis dispute short of 
litigation, the Division filed a declaratory judgment action in June 2011 to secure a court order 
that such interviews were consistent with the North Carolina Rules of Professional Conduct.' 

Despite the lack of cooperation from ACSO and Alamance County, the Division has now 
gatliered sufficient inlbrmation about ACSO’s practices to make these findings. During the 
investigation, aided by leading experts on police practice.s and .statistical analy,sis, we reviewed 
ACSO policies, procedures, training materials, data on traffic stops, arrests, citations, and vehicle 
checkpoints, and other documentaiy evidence. We also intcrview'ed over 125 individuals, 
including County residents and current and former ACSO employees.' 

We find reasonable cause to believe that ACSO engages in a palterii or practice of 
unconstitutional policing. Specifically, we find that ACSO - through the actions of its deputies, 
supervisors, and command staff - unlawflilly targets, stops, detains, and arrests Latinos. These 
action.s violate the Fourth and Fourteenth Amcndmentis, Section 14141, Title VI. and the 
Department of Justice’s (“DOJ”) regulations implementing Title VI. 

Effective resolution of tliis matter will require the development of a comprehensive 
written agreement involving sustainable remedies and federal judicial oversight. We believe that 
it is in tile mutual interest of tlie United Stales, .ACSO, and the people of Alamance County to 
resolve tills matter witliout litigation. If yon wisli to discuss a negotiated settlement, we are 
prepared to begin discussions immediately. Please advise us by September 30 i f ACSO is 
interested in ontoring into negotiations. 

Constitutional policing and effective law enforcement go hand-in-hand. The pattern or 
practice of discrimination that we find erodes public confidence, creules distrust between police 
and segments of the community, and inhibits the reporting of crime and cooperation in ciiniinal 
investigations. Biased policing makes the job of police officers harder, not easier. The United 
States urges ACSO to work together W'itli us to develop durable and comprehensive remedies 
that improve public safety, the safety of officers, and make the job of law enforcement more 
elTective. If you are luiwilling to do so, we will not hesitate to lake appropriate action. 

SUMMARY OF FINDINGS 

Based on our careful review of the evidence, we have concluded that ACSO engages in a 
pattern or practice of discriminatory policing against Latinos. The discriminatory conduct we 
observed is deeply rooted in a culture that begins with Sheriff Joiinson and permeates tiic entire 
agency. 


' Because we have heen able to gatlier siipficient evidence to make these findings without additional interviews of 
ACSO personnel, we are contemporaneoLisly vvithdrawing this lawsuit, 

- Federal law prohibits ACSO from intiniidating, threatening, coercing, or engaging in other retaliatory or 
discriminatory conduct, nr attemplir.g to do the same, ag.ainst anyone because he or she has cooperated with our 
invcstigalion or has taken any action or partici|oated in any action to secure rights protected by the civil rights laws, 
.Fee IS U.S.C. § 1512. 
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Our factual findings of discriminatory policing include the following: 

• A recent statistical study commissioned by DOJ found that ACSO deputies are 
between four to ten times more likely to stop Latino drivers than non-Latino drivers, 

• Individual accounts of vehicle checkpoints and conduct during traffic stops 
corroborate ACSO’s discriminatory enforcement activities, including locating 
checkpoints in predominantly I-atino neighborhoods and treating stopped drivers 
differently based on their ethnicity. 

• ACSO’s booking practices, including practices related to immigration status checks, 
discriminate against Tutinos. Individual accounts confirm that ACSO improperly 
detains Latinos for immigration enforcement purposes after they have posted bond. 

• ACSO’s discriminatory activities are intentional and motivated by the Sheriff’s 
prejudioss against Latinos. 'I'hc Sherilland others in ACSO’s leadership have 
explicitly instaioted deputies to target Latinos for checkpoints and arrests, and have 
made statements that reveal a discriminatory bias against Latinos. 

• ACSO’s departures from state law and policing standards in reporting and monitoring 
its activities mask ACSO’s discriminatory conduct and inhibit proper monitoring of 
traffic enforcement activity and racial profiling. 

Our Factual findings support the following legal determinations: 

• ACSO discriminates against Latinos by engaging in a pattern or practice of conduct 
that violates the Rqtwl Protection Clause of the Fourteenth Amendment, Section 
14141, Title VI, and the Depai'tmenl’s 'I'itle VI implementing regulations. 

• ACSO engages in a pattern or practice of unlawful seizures, including unjustified 
stop.s of T.atinos in violation of the Fourth .Amendment and Section 1414 ) . 

BACKGROl.TVn 

Alamance County, North Carolina, is located in the central Piedmont region of the state. 
The Comity has approximately 151,000 residents, of whom 71.1% are white, 18.8% ai'e African 
American, and 1 1 ,0% are Latino or Hispanic.^ Alamance County’s Latino population lias grown 
rapidly over the last two decades, from a population of only 736 individuals in 1990 to 1 6,624 
individuals by the 7.010 Censu.s.'' ACSO is the largest of eight local law enforcement agencies 


U.S. Cen&us Bureau, Alamance County, 2010 Demographic Data, 
htl:p:.''',''factl:ndei'2..censn':.gov/raec.‘;/lablc,sorvices/jaf/pagevprodilctview,xhtiTil?.src--bt;mk (last visited Sept. 1 1. 
2012 ). 

■' Id. 
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operating within the County. As of 2010, lliere were 123 full-time sworn officers at ACSO,^ 
fewer tlian a dozen of whom ideniified us members of a minority ^oup. Anollier 147 employees 
were full-time civilian employees, including correctional officers.” 

FACTUAL FINDINGS 

We find tliat ACSO deputies, supeATSors, and command slaH', including Sheriff Johnson, 
engage in a pattern or proctioe of discriminatory policing against Latinos. Sheriff Johnson both 
directs this discrimination and fosters it by promoting a culture of bias within ACSO. This 
paLteni is manifest in a range of conduct that is described more fully belowe 

A. Discriminatory Practices 

Since at least 2007, ACSO has targeted Latino.s in Alamance County for heightened 
enforcement activity, This activity includes disproportionately targeting Latinos for traffic 
enforcement, positioning veliicle checkpoints in Latino neighborhoods, and detaining Latinos in 
jail after there is no basis to do so. ACSO policies and practices deny Latinos equal protection of 
the law', erode public confidence in law enforcement, and diminish ACSO's capacity to protect 
public safety for all Coiuily residents. 

L'lVjf, A CSO targets Latinos for traffic stops. A statistical analysis of ACSO traffic 
stop.3 demonstrates tiiat ACSO’s traffic enforcement practices have a significantly discriminatory 
impact on Latino drivers, Indeed, statistical analysis comparing ACSO’s traffic stop data to all 
violators on several County roadways found that, depending on tlic road analyzed, ACSO 
deputies are anywhere between four to ten times more likely to .stop Latino drit'ers than non- 
Lalino drivers. These results sliow a discriminatory impact at leasr as great as any previously 
seen in the United States. In addition to this statistical evidence, the Division’s interviews with 
deputies and community members provide additional evidence of discriminatory traffic stops, 
Many of these stops involved drivers cited only for driving without a license, an offense not 
observable from the road. In one reported incident, an ACSO deputy said he stopped a I.atiuo 
man because “most of them drive without licenses.” 

Second, A CSO targets Latinos with vehicle checkpoints, Slieriff Jolinson .selects, and 
encourages his officers to select, predominantly Latino neighborhoods to set up vehicle 
checkpoints, Tliesc checkpoint locations trtc often positioned to target only the residents of llicse 
predominantly Latino communities, as they are stationed at or near the only entrances and exits 
of these neighborhoods. Although we learned that deputies often establish checkpoints without 
receiving the required prior approval from a supervisor and without creating any record of tin: 
checkpoint, both documented clieckpoints and interviews confirm that AC-SO clieckpoints chister 
at or near the entrances of predominately Latino neighborhoods. 


’ FBI, Crime in the United States 2010, North Carolina: Full-time Law Enforcemeiu Employees, Table 80, 
liitp;//vvww.fbi.gov'aboLit-us/cJis/uci7crime-in-The-ii.s/2010/crime-in-the-u,s.-20 IO/tables/table-80/10tbl80nc.xlB (last 
visited Feb, 23, 2012). 

Uc. 
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Third, and again at the direction of Sheriff Johnson, ACSO chechpoint practices 
discriminate against Latinos. Deputies single out Latino drivers for arrest at checkpoints, even 
for minor traffic violations. Similarly situated iion-Latino drivers are often waved througli the 
checkpoints without providing identification. We also frnd that when ACSO deputies stop 
drivers for minor traffic offenses, wiiether at a clreckpoint or when conducting routine traffic 
stops, the way ACSO treats drivers depends on the driver’s ethnicit)', Specifically, we find that 
when stopped for minor traffic offenses, ACSO deputies arrest rather than merely cite Latino 
drivers, but not drivers of otlier etlinicities, Indeed, Sheriff Jotinson has directed his supervisory 
officers to tell their subordinates, “If you stop a Mexican, don’t write a citation, arrest him,” 
Non-Latino drivers, when stopped, are issued citations but not arrested for tlie same types of 
minor traffic violations. In one instance, a Latino man and a white w'oinan were stopped by the 
same deputy, on the same day, for the same offense, and the deputy arrested the Latino man but 
only gave the while woman a written eituUon. 

Fourth, ACSO discriminates against Latinos in its Jail hooking and detention 
procedures. Our investigation revealed that correctional officers verify the immigration status of 
all detainees who “appear” T.atino, regardless of their response to citizenship que.stions. Officers 
decide wliich detainees to interview based on assumptions about nalionalily and ethnieily. Those 
who appear “American” are not interviewed, even if they caimot produce identification. Further, 
lasv enforcement detains Latinos Ibr imnilgratior status checks even after bond has been posted. 
Our interviews confirmed that in at least some cases, Latino individuals wlio had posted bond 
were informed they would not be released because of a LI. S. Immigration a.nd Customs 
Enforcement (“ICE”) detainer, even though ICE had not yet been contacted and no detainer had 
been issued. 

Fifth, the Sheriff directs his deputies to target predominantly Latino neighborhoods for 
increased enforcement based on the Sheriff’s often-stated belief that Latinos are responsible 
for Alamance County’s drug trade. For example, at a staff meeting Sheriff .lolurson stated, 
“We’ve had a big drop in the Hispanic population, but we still got a lot dealing dope and we still 
got a lol of citizens iti this country dealing dope w'ith flicm.” Accordingly, he directed his 
Vice.i'Special Operations Unit to target tliree or four predominately Latino mobile home parks 
and iicigliborhoods. As he described tliese heightened enfoivement erroi1,s in predominantly 
Latino areas. Sheriff .lohnson stated, “Flell will come to these places and the devil gonna come 
with him. And you folks [the Special Ops Unit] gonna be the devil.” 

Sixth, ACSO’s discriminatory practices undermine Us ability to serve and protect 
Alamance County ’s Latino residents and the community at large. Effective policing is largely 
built on a relationship of trust with all segments of the community. ACSO has done almost 
notliiirg to build such a relationship witli the County’s t.atino residents, and much to destroy it. 
Our interviews with ACSO officers and community members reveal that tire absence oFtliis trust 
has substantially compromised policing by limiting the willingness of witnesses and victims to 
report crimes and .speak to ACSO deputies about criminal activity or complaint.s of miscoiidiict 
by ACSO officers, Our investigation finds that Latinos are afraid to call the police to report 
crimes and provide information pertinent to solving crimes. 
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B. Discriminatory Bias 

A culture of discrimination against Latinos peiYades ACSO. The Sheriff and tiie higliest 
levels of command staff support and foster this culture of bias. Sheriff Johnson has made 
munerous statements, botli in public and to his deputies and cominand staff, exhibiting his bias 
against Tvatino.s. 

The Sheriffs statements frequently assume that I/atinos in Alamance County are 
undocumented immigrants and are involved in criminal activity. For example, in one widely 
publicized statement, in the course of discussing undocumented immigrants, Sheriff Johnson 
suggested that anyone of Mexican national origin was inherently suspicious, saying: “Their 
values are a lot diffei ent their morals - than what we have here. In Mexico, there’s nothing 
wrong witli having sex with a 12-, 13- year old girl .... They do a lot of drinicing down in 
Mexico,”' The Sheriff also uses derogatory epithets - such as die plmasc “taco caters” ■ when 
referring to Latinos in speaking with his staff, and his command staff tolerates the use of 
derogatory racitd and ethnic cpithoK by ACSO deputies and correctional officers, 

Further, the Sheri fraud other .A.CSO command staff have explicitly directed deputies to 
target Latinos during enforcement actions. For instance, the Sheriff has instructed his officers to 
arrest all Latino.s who commit the traffic infraction of driving without a license. Bused i,)n such 
directives, ACSO deputies understand that they should target Latinos with their discretionary 
enfoi'cement actions and bring them into the Alamance County Jail to be run through 
immigration databases,* rather than simply issuing them citations, 

C. Departures from Polieing Standards and Procedures 

ACSO has departed from state law and policing standards in ways that have adversely 
affected Latinos tmd contribute to violations of constitutional and federal rights. First, ACSO 
does not comply with state law, standard policing practices, and its own policies concerning the 
documentation of vehicle checkpoints and traffic stops. Deputies often disregard ACSO’s policy 
requiring them to file an action plan and obtain supervisory approval prior to setting up a vehicle 
checkpoint and to complete a report following each checkpoint. In addition, ACSO has “grossly 
underreported” the number of traffic stops its deputies made,^ even though the collection of 
traffic stop data is required by North Carolina law.'° Because it lacks vehicle checkpoint and 
traffic stop data, ACSO cannot properly monitor its deputies’ traffic eiiforcemenf activity or 


^ ICrisfin Collins, Sherijfs Help Feds Deporl illegal Aliens, T '\k News and Obsei’ver, Apr, 22, 2007, at A I, 
liup:.''Vww\v.ocwsob,scrvui-,eom.''2007,''Ot/22/5998rl..''sheriflVhelp-rcds-deporl-Ellegal,licml. 

In 2007, ACSO entered into a Memorandum of .Agreement (“MOA”) with N.S. Immigration and Customs 
Enfoi'cenient puraiianl to .8 U.S.C. ^ I 3.S7(g) This MOA permits de.signated and trained ACSO officera to 
investigate individuals detainee at the .Aianinnce County .Tail forimmiginliun violations. 'Ihe MOA protiibils ACSO 
from conducting immigration checks on individuals outside of the jail setting. 

Robert Lioycr, Hispuniv.i Slopped by Sherijfs Department "Grossly Underreported, " Tile Liuriington 'I'iiiies-Nows, 
Apr. 7, 2009, 

"’N.C. Star. Ann. § lld-IO.OI teffeeLive tan. 1 , 2002, amended effective Jan. i,20l0). 
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reasonably determine whether or not deputies or units engage in racial profiling. Additionally, 
the number of I.atino.s booked into jail for minor offenses is tnasked because under ACSO policy 
minor traffic offenses are logged into a book and detainees are listed only as either “bjlackj” or 
“wjbitel.” 


Second, .ACSO’s Special Operations Unit' ' does not adhere to record keeping 
requirements or other standard policing practices. The Unit performs traffic enforcement and 
other special operations prioritized by the Sheriff. The.se officers, hand-picked by and loyal to 
the Sheriff, perform most of the County’s traffic stops and target predominantly Latino 
neighborhoods witli road blocks, vehicle stops, raids, and increased patrols at the direction of 
Sheriff .lohn.son, but witli little oversight. Tliese deputies often do not fill out required 
documentati on of enforcement actions, limiting oversight of their activities, Additionally, 
members of the Unit are inconsistently disciplined for misconduct, 


LEGAL DISCUSSION 


Section 14141 grants tlie United States authority to sue a state or local government for 
equitable and declaratory reliel'when a “governrnenlal authority . . , engage[s] in a pattern or 
practice of conduct hy law enforcement officers . . . that deprives persons of rights, privileges, or 
immunities secured or protected by the Constitution or laws of the United States,” 42 U.S,C. 

§ 14141, Both the Constitution and federal law prohibit intenlional dlscriminatiou on the basis 
of race, color, or national origin. Title VI provides that “(njo person in the United States shall, 
on the ground of race, color, or national origin, be e.xcluded from participating in, be denied the 
benefits of, or be subjected to discrimination under any program or activity receiving [fjederal 
financial assistance.” 42 U.S.C. § 2000d. In addition, the Title VI implementing regulation.s ban 
recipients of federal tiinds from engaging in activities that have a discrirainatoiy effect on the 
basis of race, color, or national origin. 

While ACSO should establish its own enforcement priorities, ACSO’s actions must 
comply with the Constitution and laws of the United States, We find that, by intentionally 
targeting Latinos, ignoring basic law enforcement protocols, and failing to implement 
meaningful safeguards against discrimiiialory police practices, ACSO engages in intentional 
di.scriininalion in violation of the Fourteenth Amendment, Fourth Amendment, and federal law. 
We further find tliat ACSO’s enforcement activities have a discriminatory effect on Latinos in 
Alamajice County in violation of DO.I’s regulations Implementing Title VI. 

A, Discriminatory Policing 

Our investigation provides reasonable cause to believe that ACSO’s discriminatory traffic 
enlbi'ccmcnt and vehicle checkpoint activities violate the Equal Protection Clause of tlie 
Fourteenth Amendment, Title VI, and Title Vi’s implementing regulations. 

The Equal Protection Clause prohibits certain law enforeemenl practices that discriminate 
ba.sed on race, ethnicity, or nafional origin. Whren v. United Stains, 517 U.S. 806, 813 (1996), 

A law enforcement agency lilce ACSO violates the Equal Protection Clause when its decision 


" Thi.s rinit hn-'; gone by different nnines, including “Vice” and “Sti’eet Crimes,” throughout its eai.stence. 
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maker adopts a facially neutral policy or practice with a disciirninatoty intent and that policy or 
practice has a discriminatory effect, United States v. Armstrong, 517 U.S. 456, 465 (1996); 
Washington v. Davis, 426 U.S, 229, 239-40 (1976); Monroe t'. City of Charlottesville, 579 F.3d 
380, 388 (4tli Clr, 2009). Likewise, law enforcement officers violate the Equal Protection Clau-se 
when they administer or enforce a facially nciiti'a! policy in a manner that disproportionately 
affects a protected group and they act witlr discriminatory intent. Monroe, 579 F.jd at 388, 

A law enlbrcenient activity may iiin afoul of the Equal Protection Clause even where 
discriminatory intent is not the decision maker’s sole motive. Smith v. Town ofCiarkton, 682 
F.2d 1035, 1 066 (4th Cir, 1982); Orgain v. City of Salisbury, 305 F. App’x 90, 98 (4th Cir, 20081 
(“Notably, tlie Equal Protection Clause does not require Plaintiffs to prove that the challenged 
action rested solely on racially discriminatory isuiposes,”). Rather, an equal protection violation 
occurs when evidence shows that “racial animus was one of several factors that, taken together,” 
motivated the discriminatory acts, Orgain, 305 F. App’x at 98; see also Personnel Adm'r of 
Mass, v, Feeney, 442 U.S. 256, 279 (1979). To assess whether intentional discrindnation 
animates a law enforcement activity, courts examine the totality of the circumstances with 
particular attention to factors the Supreme Court has identified as most probative of 
discriminatory intent. See Vill. a/Arlingion Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 
265 (1977). Those factors include: evidence of discrirainatoiy effect; evidence of departiu-es 
from normal procedures; the specific sequence ofcvcnt.s that led to the discrimimilory practices 
at issue; and contemporaneous statements from a decision maker that reveal a discriminatory 
intent. Id. at 266-68; Sylvia Dev. Corp. v. Calvert Cniy., 48 F.3d 810, 819 (4th Cir. 1995). 


Our investigation revealed substantial evidence that Slieriff .Tohnson intentionally 
implemented law enlbrcenient practices that discriminate against Latinos. While Sheriff Johmson 
often justifies ACSO’s activities by citing his de,5ire to combat illegal immigration, we conclude 
that aiiti-Latino bias motivate.s his selection and implementation of , ACSO’s enforcement 
priorities. Sheriff Johnson has made racially insensitive comments, tolerated racially derogatory 
remarks from ACSO command staff, and ordered various discriminatory enforcement activities, 
indeed, Sheriff .lolinson lias ordered numerous vehicle checkpoint.s and other law siilbrcement 
activities in predominantly Latino neighborhoods, instructed .ACSO officers to stop Latino 
drivere on roadways, and insisted tliat officers airest and detain Latino drivers for minor 
offenses. 

In addition to uncovering evidence of disetiminalory intent, our investigation 
demonstrates that several ACSO practices result in a discriminatory impact on Latinos, 

Statislical evidence shows that ACSO deputies stop Latino drivers at higher rato.s llian similarly 
situated non-Latinos on Alamance County roadways. This evidence not only demonstrates a 
di.spai'ate iiTi|iact on I.atino driver.s, but also bears directly on the discriminatory motives of tho.se 
implementing ACSO’s truJTie enforcement activities. It is difficult to conceive of any valid, nun- 
discriminatoiy explanation for enforcement practices that are roiighiy four to ten times more 
likely to stop Latino drivers than non-Latino drivers. This statistical evidence i.s consisleiil vvitli 
what witnesses have told us about ACSO deputies ~ in particular ACSO Special O|uerations - 
frequently .seizing and detaining t-atino drivers without cause. 
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Moi'eover, analysis of the u-aflie eheekpoints ACSO conducted and documented tiom 
2007-2011 demonstrates that ACSO disproportionately locates checkpoints in or near 
predoiTiinately Latino coniinunities. Interviews with County residents conliim tlint these 
discriminatory checkpoints continue today, Not only does ACSO frequently locate checkpoints 
in Latino areas, the results of our investigation indicate that ACSO officers execute checkpoints 
in a discriminatory manner. For these and other reasons, the evidence establishes that ACSO is 
engaged in a pattern or practice of equal protection violations. 

Our investigation also provides reasonable cause to believe that ACSO’s discriminatory 
jail practices violate the Equal Protection Clause. ACSO’s Jail procedures unlawfully target 
Latinos for immigration status checks during booking and detention. 


Discriminatory law enibreemenl activities are also prohibited by Title VI, I'itlc VI 
establishes that “[n]o person in the United States shall, on the ground of race, color, or national 
origin, be excluded from fiarticipating in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving [fjederal financial assistance.” 42 U.S.C, 
§ 2000d. In addition, the regulations implementing Title VI |3roscribe “criteria or methods of 
administration” that exert a diseriminatory effect on tlic basis of race, color, or national origin, 

28 C.F.R. § 42.104(b)(2), ASCO and Alamance County receive federal funding and have 
violated Title VI and its implernenling regulatiors for 'he reasons detailed above. 

B. UnrcaLSonable Seizures 

ACSO deprives Latino residents of their Fourth Amendment right to be free of 
“unretisonable searche.s and ,seixure,s.” U.S. Const, Amend. IV'. Even the temporary detention of 
an individual by police during a traffic stop for a limited purpose constitutes a seizure for Fourtli 
Amendment purposes, Whren, 517 U.S, at 809-10; United States v. Branch, 537 F,3d 328, 334 
(4lli Cir. 2008), A traffic stop must thus be “reasonable” under the circumstances. Whren, 517 
U.S. at 810. Roving checkpoints for license and registration checks are not permissible. 
Delaware v. Provse, 440 U.S. 648, 657, 661 (1979), Slopping a voliiclc at a police checkpoint 
likewise constitutes a seizure within tlie meaning of the Fourth Amendment. Michigan Dep 't of 
State Police v. Site, 496 U.S. 444, 450 (1 990). While tlie Fourth Amendment allows vehicle 
checkpoints in certain narrow cii'ciimstances, see Sitz, 496 U.S. at 454 (upliolding sobriety 
checkpoint), police may not utilize checkpoints to pursue general law enforcement goals, such as 
immigration sweeps or drug interdiction. Nor can officers inoculate an impermissible vcliiclc 
checkpoint by articulating a pretextual justification. See, e.g., United States v. Hvguenin, 154 
F.3d 547, 555 (6th Cir, 1 998) (pretextual checlipoints must be judged by true programmatic 
purpose); United States v. Morales-Zamora, 974F.2d 149, 153 (10th Cir. 1992) (reversing denial 
of suppression motion and holding that a driver’s license checkpoint was in fact a pretext for 
drug searcltes). 

Our investigation furnishes reasonable cause to believe that ACSO’s practice of targeting 
Latino drivers via ti'affic enforcement and vehicle checkpoints violates the Fourth Amendment. 
Tliese racially motivated stops are unreasonable under the Fourth Amendment. As described 
above, ACSO locates checkpoints in heavily Latino areas to facilitate impermissible 
programmatic objectives, including de facto immigration sweeps and drug interdiction. .ACSO 
officei's likewise engage in a practice of stopping Latino drivers on Alamance County roadways 
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regaj'dless of whctlicr reasonably suspicion exisls I'or Ihe stops - a practice that cor.travencs the 
“reasonableness” the Fourth Amendment prescribes. Further, ACSO unjustifiably detains 
Latinos after they have posted bail, 


RliMEDIAL MEASURES 

The faetual findings detailed above provide reasonable eatise to believe that ACSO 
violates the Fourth and Fourteenth Amendments to the United States Constitution, Section 
14141, Title VI, and Title Vi’s implementing regulations. The Civil Rights Divi.sion acGordingly 
notifies you that, absent ACSO reaching an agreement with the Division to correct these 
violations, the United States will initiate litigation to compel compliance with the Constitution 
and federal law. 

The constitutional violations and iiiLStitutional deficiencies outlined above tire the ]3roduet 
of an ingrained culture that encourages and tolerates the discriminatory treatment of Latinos and 
an agency that has demonstrated its flagrant disregard for constitutional protections. Reform will 
require sustained commitment to long-term structural, cultural, and institutional change, 
including the following; 

• Elimination of Overt Discrimination : ACSO must develop and implement policies 
prohibiting discriminatory enforcement activities and the use of derogatory language 
aimed at racial and etlinic groups by ACSO oiiieers while on duly. 

• Trainiiii-t I'or ACSO Deputie,s. Sunervisoi's. and Command Staff : ACSO must develop 
and implement effective and meaningful training for its officers and relevant non-sworn 
staff in constitutional policing, including how to perform stops, searches, seizures, and 
arrests consistent with the requirements of the Fourth and Fourteenth Amendments. 
Training must also include instruction regarding language access obligations and 
procedures. 

• Special O perations Unit : ,\CSO must develop and implement detailed policies, 
procedures, training, and oversight regarding the operations and activities of the Special 
Operations Unit. 

• Data Collection. Analysis, and Risk Management : ACSO must develop, implement, and 
enforce a eompretien,sive and accurate data collection system documenting all ACSO 

■ enforcement activity. Such a program requires consistently completed, detailed 
auditable re|Dorts for vehicle checkpoints; traffic and pede.strian stops; searches and 
seizures; raids; and patrol activities, Tliis progi'am also requires regular analysis and 
audits of the data to enable ACSO to supervise, manage, and intervene when appropriate, 

• Complaint System and Internal Affairs : ACSO must develop and implement a 
comprclicnsivc complaint, investigation, and disciplinary system to enable it to hold 
officers accountable when they violate policy or the law, Tlie complaint system must be 
well -publicized and accessible to all community members. It must permit members of 
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Ihe public, including ACSO officers, to make complaints against ACSO staff and 
deputies without fear of retaliation. The internal investigative process must include clear 
avenues for adjudication, di.sciplino, and criminal prosecution, if ncccs.sary, 

• Cp!runuinty_Outreach: ACSO must meet the law enforcement needs of all its residents, 
regardless of their race or ethnicity. To that end, ACSO must engtige witli and reach out 
to ACSO’s Latino residents to ensure that it is fairly and effectively providing them witli 
law cnforccinent services. 


THE ROAD AITEAD 

We strongly believe that effective policing and constitutional policing are inseparable. 
Wc prefer to work collaborativcly with law enforcement agencies, as we liave in recent years - 
increasingly at their request - to address serious concerns that threaten to undermine public 
confidence and hinder effective policing. We prefer negotiation ratlrer than litigation. Our goal 
throughout every investigation is to work cooperatively to develop and imidement sustainable 
reform measures that will reduce crime, ensure respect for the Constitution, and increase public 
confidence in law enlbreement. 

Wc stand retidy to roll up our sleeves turd work with you to address Ihe concern.s outlined 
in tills letter. We remain prepared to take prompt, appropriate legal action if you choose to 
forego collaboration. We look forward to hearing from you by September 30th as to whether 
you wish to seek a negotiated resolution of this matter. Please note that this letter is a public 
document and will be posted on the Civil Rights Divi-sion’s website. If you have any questions, 
please contact Jonatlian Smith, Chiefor tlie Special Tatigation Section, at (202) 514-6255. 


Sincerely, 

Thomas t. Perez 
Assistant Attorney General 



130 


IN THE UNITED STATES DISTRICT COURT EOR THE 
MIDDLE DISTRICT OF NORTH CAROLINA 


United States of America, 

Plaintiff; 

V. 

Teiiy S. Johnson, in his official capacity as 
Alamance County Sheriff, 

Defendant. 


No. 

COMPLAINT 


I. INTRODUCTION 

1. From at least January 2007 to the present. Defendant Sheriff Terry S. Johnson, 
through the deputies under his control and at his direction, has engaged in a 
pattern or practice of discriminatory law enforcement activities directed against 
Latinos in Alamance County. This discriminatory conduct deprives Latinos of 
their rights under tlie Fourth and Fourteenth Amendments of the United States 
Constitution. To prevent Defendant Johnson from continuing these 
unconstitutional activities, this action seeks declaratory and injunctive relief under 
Section 14141 of the Violent Crime Control and Law Enforcement Act of 1994, 

42 U.S.C. § 14141. 

2. Defendant Jolmson acts individually and tluough the deputies he appoints to assist 
him in the performance of his official duties. N.C. Gen. Stat. § 162-24. The 
Sheriff and these deputies operate collectively as tlie Alamance County Sheriffs 
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Office (“ACSO”). 

3. ACSO, at the direction of Defendant Johnson, intentionally discrimmates against 
Latino persons in Alamance County by targeting Latinos for investigation, 
detention, and arrest, and conducting unreasonable seizures and other unlawful 
law errforcement actions in violation of the United States Constitution and federal 
law. 

4. ACSO deputies implement their office’s unlawful policy of targetmg Latmos in a 
number of ways. For instance, ACSO deputies routinely target Latinos for stops 
dming roving traffic enforcement operations. A 2012 statistical study 
commissioned by tlie United States Department of Justice (“DOJ”) illushates tliis 
discriminatory practice. The study indicates, for example, that a Latino driver in 
Alamance County is as much as ten times more likely than a similarly situated 
non-Latino driver to be stopped by an ACSO deputy for committing a traffic 
infraction. 

5. Other discriminatory practices by ACSO against Latinos include: 
disproportionately subjecting Latinos to unreasonable seizures; arresting Latinos 
for minor mfractions, such as tire failure to have a valid driver’s license, while 
only waniing or issuing citations to sirnilariy situated non-Latmos; stoppmg 
Latinos at vehicle checkpoints while allowing similarly situated non-Latino 
drivers to proceed; disproportionately locatmg vehicle checkpomts in 
predominantly Latino neighborhoods; and automatically referring Latino arrestees 
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booked at the Alamance County Jail to investigators at United States Immigration 
and Customs Enforcement (“ICE”). 

6. These discriminatory activities are the product of a culture of disregard for Latinos 
cultivated by Defendant Johnson and other ACSO leaders. ACSO leadership has 
repeatedly directed its deputies to target Latinos during enforcement actions and 
used derogatory comments and racial epithets to describe Latinos. For instance, 
wliile at a vehicle checkpoint, Defendant Johnson issued instiuctions to liis 
subordinates to “go out there and get me some of those taco eaters,” which his 
subordinates understood as a directive to target Latmos for arrest. 

7. ACSO’s deficient policies and virtually non-existent oversight of its biased 
policing activities further imderscore its intent to discriminate against Latinos. 
ACSO consciously ignores the disciimhiatory effects of its practices, as is 
demonstrated by its ineffective training, virtually non-existent data collection, 
analysis, and accountability measures, poor supervision, and other departures from 
standard law enforcement practices. 

II. DEFENDANT 

8. Defendant Teiry S. Johnson is sued m his official capacity as tlie Sheriff of 
Alamance Coimty. Defendant Jolmson has served as Sheriff of ACSO smce 
January 2003, and has been ACSO’s ultimate decision-maker at all times relevant 
to tills Complamt. 

9. ACSO is the largest law enforcement agency in Alamance County, North 
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Carolina. ACSO has approximately 123 full-time sworn officers and an additional 
147 civil employees. 

1 0. Under North Carolina law, the Sheriff is the final authority for all duties assigned 
to his office. N.C. Gen. Stat. § 162-24. Defendant Johnson is responsible for all 
of ACSO’s law enforcement activities, including ACSO’s enforcement policies, 
priorities, and tactics, and the hiring, training, promotion, supervision, and 
discipline of deputies and other ACSO personnel. Defendant has the autliority to 
terminate ACSO deputies and command staff at any time. He is ultimately 
responsible for tlie actions and omissions of ACSO deputies and command staff 

III. BACKGROUND 

11. Alamance County is home to roughly 151,000 residents. The County’s population 
is approximately 71.1% wliite, 18.8% Afiican American, and 11.0% Latino or 
Hispanic. 

12. The Latino population in Alamance County has grown considerably in the last two 
decades. Accordmg to Census data, the Comity had fewer than 800 Latmo 
residents in 1990, comprising less than 1% of the total population. By 2010, the 
Latino population had grown to 16,624 - 11% of the total population. 

13. In January 2007, ACSO entered mto a Memorandum of Agreement (“MO A”) with 
ICE pursuant to Section 287(g) of the Immigration and Nationality Act (“INA”), 8 
U.S.C. § 1357(g). 

14. ACSO’s first MOA with ICE became effective on January 10, 2007. The MOA 
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followed the “detention enforcement model,” whereby ACSO personnel who 
completed maiidatoiy ti'aining could investigate potential immigration violations 
committed by individuals detained at the Alamance County Jail. Certified officers 
could inteiTogate detainees and complete criminal alien processing procedures, 
including fhigerprmtmg, photographing, and interviewing. The MOA did not 
authorize ACSO officers to enforce federal immigration laws outside the County 
Jail. 

15. On September 18, 2012, ICE terminated its MOA with ACSO, eliminating ACSO 
officers’ ability to investigate potential inunigration violations by individuals 
detained in the County Jail. 

16. Also on September 18, 2012, the United States notified Defendant that, based on 
its investigation, tlie United States found reasonable cause to believe that 
Defendant Johnson and ACSO were hi violation of 42 U.S.C. § 14141 and Title 
VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, and that this lawsuit would 
follow miless Defendant entered into a court enforceahle agreement remedying the 
violations of the Constitution and federal law. 

17. On September 26, 2012, counsel for Defendant Jolmson declined the United 
States’ invitation to enter into meaningful settlement discussions, asseiting that the 
United States’ legal conclusions were “meaningless” and that “no remedial 
measures are needed.” 

18. The United States thereafter determined that securing Defendant’s compliance 
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could not be achieved through voluntary means. 

IV. JURISDICTION AND VENUE 

19. This Court has jurisdiction over this action pursuant to 28 U.S.C. §§ 1331 and 
1345. 

20. The United States is authorized to initiate this action against Defendant Johnson 
under the Violent Crime Control and Law Enforcement Act of 1994, 42 U.S.C. 

§ 14141 (“Section 14141”). 

2 1 . The declaratory and injunctive relief sought by the United States is authorized by 
42 U.S.C. § 14141(b) and 28 U.S.C. §§ 2201 and 2202. 

22. Venue is proper in the Middle District of North Carolina pmsuant to 28 U.S.C. 

§ 1391(b). ACSO is located in the Middle District of North Carolina, and 
Defendant Jolmson conducts nearly all of his official business witliin the Disfict. 
In addition, virtually all of the events, actions, or omissions giving rise to this 
claim occurred in the Middle District of North Carolina. 

V. FACTUAL ALLEGATIONS 

23. From at least Januaiy 2007 to the present, ACSO has engaged in a pattern or 
practice of intentionally discriminatory policing activities against Latinos that 
stems directly from the statements, directives, and actions of Defendant Johnson 
and other ACSO leadership. 

24. Defendant Jolmson directs ACSO deputies to target Latinos when conducting 
enforcement activities. He has explicitly instructed his staff to “go out there and 
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catch me some Mexicans,” and directed deputies to “arrest Hispanics” - but not 
others - for minor infractions. Fuitlier, Defendant Jolmson fosters a culture of 
bias against Latinos at ACSO through these explicitly discriminatory commands 
and his use of racial epithets. As a result, deputies understand that ACSO 
leadership not only tolerates, but encourages, their discriminatory conduct. 

25. ACSO’s discriminatory conduct includes targeting Latinos for traffic stops; 
stopphig Latmo drivers witliout reasonable suspicion; aiTesting Latinos for rnhior 
infractions while letting others go with a citation or warning; disproportionately 
locatmg vehicle checkpoints in Latino neighborhoods; stopping Latinos at 
checkpoints while letting others pass unliindered; and disproportionately refening 
Latinos for immigration investigations at the Alamance County Jail. 

26. ACSO’s discrimmatory activities violate the constitutional and statutory rights of 
Latinos hi Alamance County and erode the trust hi law enforcement that is central 
to effective policing. 

A. Defendant Johnson Orders Law Enforeement Aetivities Targeting 
Latinos 

27. Defendant Jolmson has repeatedly urged ACSO deputies to target Lathios. For 
example: 

a. In a staff meeting after the hnplementation of tlie 287(g) MOA hi January 
2007, Defendant Johnson yelled “bring me some Mexicans!” while banging 
his fists on the table. 
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b. Defendant separately instructed two members of ACSO’s command staff to 
“go out tliere and catch me some Mexicans.” 

c. When Defendant speaks to traffic and patrol deputies he frequently asks 
them, “You all getting Hispanics for driver’s license revoked, NOL [no 
operator’s license]”? 

d. In December 2008, Defendant instructed his deputies to “put heat on” 
predominantly Latino neighborhoods by conducting vehicle checkpoints, 
“knock and talk” operations, and heightened traffic enforcement. 

28. In addition to encouraging ACSO deputies to target Latinos generally. Defendant 
Johnson has also msti-ucted deputies to target Latinos in the context of discussing 
specific enforcement operations. For example: 

a. After ACSO gained 287(g) authority. Defendant mstincted the deputies in 
charge of selecting checkpoint locations to focus on Alamance County’s 
Latino population. 

b. During a December 2008 meeting discussing an upcoming operation at the 
overwhelmingly Latino Calloway Drive mobile home park. Defendant 
encouraged his subordmates to get tough on the park’s Latino residents, 
saymg, “Hell comes to these places and the devil gomia come with him. 
And you folks gonna be tbe devil.” 

29. Defendant Johnson also directs liis deputies to anest Latinos - but not non-Latinos 
- for minor infr actions during vehicle checkpoints and traffic stops. For example: 
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a. Defendant directed ACSO’s traffic enforcement unit to “arrest Hispanics” 
during checkpoints diat he ordered at tlie Seamshess mobile home pai'k. 
Defendant further instructed participating deputies that “if anybody stopped 
is Hispanic, don’t write a citation, bring them to jail.” 

b. At a checkpoint in Green Level on or about June 20 1 1, Defendant 
instructed the deputies conducting the checkpoint to “arrest any Mexicans if 
tliey don’t have licenses.” 

c. During a 2008 ACSO staff meeting, Defendant likewise directed the 
assembled supervisors to tell tlieir officers, “If you stop a Mexican, don’t 
write a citation, arrest him.” 

30. Defendant Johnson likewise directs his deputies to target predominantly Latino 
neighborhoods for increased enforcement. Defendant Jolmson often voices his 
assumption that Latinos are responsible for Alamance County’s drug trade despite 
evidence that ACSO’s rate of arrests for drug crimes has declined as the County’s 
Latino population has increased. Defendant Jolmson orders checkpomts and otlier 
enforcement activities in predominantly Latino areas under the pretext of drug 
interdiction. At a December 2008 staff meeting Defendant Jolmson stated, 

“We’ve had a big drop m the Hispanic population, but we still got a lot dealmg 
dope and we still got a lot of citizens in this country dealing dope with them.” 
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B. Defendant Johnson and Other ACSO Personnel Make and Tolerate 
Statements Evidencing Bias 

31 . Defendant Johnson fosters ACSO’s culture of disregard for Latinos by making 
derogatoiy remarks about Latinos, including: 

a. On or about April 2007, while describing Latino immigrants to a reporter. 
Defendant asserted that, “[t]beir values are a lot different - tlieir morals - 
than what we have here. In Mexico, there’s nothing wrong with having sex 
with a 12-, 13-year old girl .... They do a lot of drinking down in 
Mexico.” 

b. While participating in a vehicle checkpoint on or about Jime or My 20 1 1, 
Defendant implored two deputies to “go out there and get me some of those 
taco eaters.” 

c. On several occasions, Defendant has instructed deputies to “aivest 
Mexicans” or “bring me Mexicans.” 

d. Defendant’s remarks frequently assume, without any factual basis, that all 
Latinos in North Carolina arrived illegally. 

e. Defendant complained about Latino migration to North Carolma duiirrg a 
speech at a national security conference on or about January 2009. In the 
speech. Defendant lamented the increased Lathro preserrce in North 
Carolina’s workforce arrd public schools arrd various mcreases in public 
expenditmes to Latinos, including health services, corrections, and the need 
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for “Hispanic interpreters.” He concluded that “taxpayers are losing.” 

32. In addition, Defendant Jolmson tolerates racially insensitive remai'ks by other 
members of ACSO’s command staff, deputies, and correctional officers. For 
example. Defendant Johnson did not discipline ACSO Chief Deputy Tim Britt for 
wearing a shirt to ACSO’s office that stated, “it’s a White thing, you wouldn’t 
understand.” 

33. The anti-Latino sentiments expressed by ACSO leadership encomage 
discrimination by other ACSO personnel. Indeed, racially or ethnically insensitive 
comments are commonly made by ACSO deputies. For example: 

a. During a traffic stop on or about April 2010, an ACSO deputy told a Latina 
passenger, “Mexican go home!” 

b. On or about May 2010, after a Latina driver provided her valid Noitli 
Carolina driver’s license to an ACSO deputy during a traffic stop, the 
deputy retorted, “you stole it — the woman in the picture is pretty and 
you’re ugly. We’re going to deport you.” 

c. While responding to a call for service in the predominantly Latino Rocky 
Top mobile home park during the smniner of 201 1, an ACSO deputy 
tlueatened to deport tire pai'ents of childi'en who had broken a neighbor’s 
window, asserting that the parents had until the following day to figure out 
who would pay to fix the wmdow, “or we’re going to come back and deport 
you all.” When the deputy returned a few days later and encormtered one 

11 


Case l:12-cv-01349 Document 1 Filed 12/20/12 Paoe 11 of 24 



141 


of the parents, the deputy told him, “it’s a good thing you fixed the 
window, or you’d be in Mexico.” 

d. ACSO detention officers use the terms “wetback” and “spic” to refer to 
Latino individuals in their custody. 

C. ACSO Deputies Target Latinos for Traffic Stops 

34. ACSO deputies routinely target Latinos for traffic stops. As a result. Latino 
drivers are significantly more likely to be subjected to tiaffic stops than similarly 
situated non-Latino drivers. 

35. A 2012 statistical analysis commissioned by DOJ establishes tliat ACSO deputies 
routinely treat Latino drivers differently from similarly situated non-Lathio 
drivers. The study assessed the incidence of traffic violations by Latino and non- 
Latino drivers and compared tliose data to the rates at which ACSO deputies stop 
Latino and non-Latino traffic violators. 

36. For instance, the study analyzed traffic patterns along three major Alamance 
Comity highways, selected based on the high nmnber of citations ACSO issued on 
those roads. The study found that ACSO deputies disproportionately stopped 
Latino drivers on all three roads: 

a. Along one highway, ACSO deputies were approximately four times more 
likely to stop Latino drivers as similarly situated non-Latino drivers. 

b. Along a second highway, ACSO deputies were approxhnately nine times 
more likely to stop Latino drivers than similarly situated non-Latino 

12 


Case l:12-cv-01349 Document 1 Filed 12/20/12 Paoe 12 of 24 



142 


drivers. 

c. Along a tliird highway, ACSO deputies were approximately ten times more 

likely to stop Latino drivers than similarly situated non-Latino drivers. 

D. ACSO’s Deliberate Targeting of Latinos for Traffic Stops 
Frequently Results in Deputies Stopping Latinos Without 
Reasonable Suspicion 

7. Individual incidents also speak to ACSO’s deliberate targeting of Latino drivers 
for traffic stops, and indicate tliat ACSO’s focus on stopping Latino drivers results 
in stops lacking reasonable suspicion. Examples of such incidents include: 

a. On or about August 2011, an ACSO deputy followed a Latino man on 
Highway 70 for four to five minutes before activating his lights and pulling 
him over. The deputy provided no reason for the stop, cited the man for 
driving witliout a license - but no violation observable prior to tlie stop - 
and arrested him. 

b. On or about August 201 1, an ACSO deputy followed a Latino man for five 
minutes along Highway 54 before pulling him over. The officer provided 
no reason for the stop, cited the driver for driving without a license - but no 
previously observable violation - and arrested him. 

c. On or about My 2011, an ACSO deputy followed a Latino man for roughly 
one mile until the man pulled into a gas station to wait for his wife to meet 
him after she got off work. When tlie wife arrived and began to drive the 
couple home, the deputy pulled them over. The deputy approached the 
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passenger side window and asked the husband for his driver’s license. The 
deputy stated that the husband had been speeding and conducted a 
breathalyzer test. The deputy arrested the husband for driving without a 
license and driving under the influence, although his blood alcohol level 
was below the North Carolina legal limit. When the wife protested that her 
husband had not been driving when they were pulled over, the deputy 
arrested her and charged her witli driving widiout a license and resisting an 
officer. The prosecutors ultimately dismissed the charges for driving under 
die influence and resisting an officer. 

d. On or about My 2010, an ACSO deputy followed two Mexican women 
visiting Alamance County on vacation. The women were following a car 
driven by friends of theirs who were white. After the deputy followed the 
Mexican women for eight to ten minutes, he turned on his lights and pulled 
them over for “driving too slowly.” When the driver provided the deputy 
widi her Mexican driver’s license and passport, die deputy told her diey 
“looked fake,” and asked if she had a North Carolina license. After 
speaking with the white driver of the car die women had been following, 
die officer eventually let the women go without giving them any type of 
citation. 

e. On or about April 2009, an ACSO deputy stopped a Latino man driving in 
Green Level without probable cause or reasonable suspicion. When the 
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man showed the deputy his driver’s license, the deputy asked for “his 
documents,” meaning his immigration documents. When tlie driver asked 
why he had been stopped, the deputy refused to answer. The deputy also 
refused to provide his name or badge number. The Latino man was 
lawfully present in the United States. 

E. ACSO Deputies Arrest Latinos for Committing Minor Traffic 
Infractions, While Issuing Citations or Warnings to Similarly 
Situated Non-Latinos 

38. ACSO officers treat Latinos differently than similarly situated non-Latinos when 
detennining tlie appropriate response to minor traffic offenses. 

39. ACSO deputies are far more likely to arrest Latino drivers tliari nori-Latino drivers 
for minor traffic violations. Conversely, non-Latino drivers are far more likely 
than Latino driver s to receive citations or warnings for such violations. 

40. For instance, ACSO deputies are more likely to arrest Latinos than non-Latinos for 
being unable to produce a valid driver’s license. 

F. ACSO Deputies Stop Latinos at Vehicle Checkpoints While 
Allowing Similarly Situated Non-Latino Drivers To Pass Through 

41. ACSO’s selection of vehicles to stop at checkpoints discriminates against Latinos. 
ACSO deputies frequently wave non-Latino drivers through checkpoints while 
stopping cars driven by Latinos. 

42. On several occasions, drivers have observed ACSO deputies waving white drivers 
through checkpoints while stopping Latino drivers and asking them to provide 
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identiftcatiori. 

43. For example, during a 2009 clieckpoiiit outside tlie Rocky Top mobile home park, 
an ACSO officer waved a white man through a checkpoint. When the man started 
to show his driver’s license, the ACSO deputy indicated that it was unnecessary, 
saying, “no. I’m here to get us some.” The driver understood the deputy to be 
referring to the Latino residents of Rocky Top. 

G. ACSO Deputies Disproportionately Locate Vehicle Checkpoints in 
Predominantly Latino Neighborhoods 

44. For at least tlie past five years, ACSO deputies have dispropoitionately clustered 
checkpoint activity around predominantly Latino neighborhoods. An analysis of 
documented checkpoints illustiates tliis pattern. Fmther, this analysis miderstates 
the magnitude of tlie checkpouits’ discrimmatoiy focus and effect because ACSO 
deputies routinely fail to record checkpoints located near Latino neighborhoods. 

45. ACSO deputies frequently locate checkpoints at the entrance of mobile home 
parks populated overwhelmingly by Latino residents, such as Rocky Top, 
Seamstress, Oliver Rent, Calloway Drive, and Clover Creek. 

46. Duiiiig tliese checkpoints, residents of the affected mobile home parks ai'e forced 
to endure police checks whenever leaving or entering their residential 
neighborhood. 
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H. ACSO Officers Automatically Refer Latino Arrestees to ICE 
Investigators at the Alamance County Jail, While Not Referring 
Similarly Situated Non-Latinos 

47. For at least the last five years, ACSO officers have targeted Latinos booked into 
the Alamance County Jail for heightened immigration enforcement. 

48. Shortly after entering into the 287(g) MOA in 2007, ACSO changed its booking 
procedures to target Latinos for immigration questioning. 

49. After entering tlie MOA, ACSO officers began asking anestees about tlieir place 
of birth and citizenship. After questioning, if an ACSO officer suspects that an 
arrestee is not a citizen, tlie officer escorts the aixestee to a 287(g) or ICE officer at 
the Jail to verify the arrestee’s immigration status, even if the anestee has posted 
bail. 

50. ACSO officers typically base tlieir decisions on whether to refer arrestees to 
287(g) or ICE officers on their assumptions about the nationality or ethnicity of 
the aiTestees. ACSO officers refer for ICE questioning all arrestees who “appear” 
Latino, regar dless of how the arrestees respond to the citizenship question on tlie 
property form. A former correctional officer explained that “if you [a]re Mexican 
or look[] Mexican or even if you [a]re Puerto Rican, you[] go to ICE.” 

51. Conversely, arrestees who appear' “American” are not referred to ICE, even if they 
fail to present identification. 
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I. ACSO’s Deficient Policies, Training, and Oversight Procedures 
Facilitate Discriminatory Enforcement Activities Against Latinos 

52. ACSO has knowingly failed to implement adequate policies, procedures, tiaining, 
and accountability mechanisms to prevent unlawful discrimination against 
Latinos, and has affirmatively changed certain policies to facilitate its 
discriminatoiy policing activities. 

53. ACSO has failed to collect and/or analyze data necessary to identify and correct 
discriminatory practices. ACSO lacks an effective system to track and analyze its 
enforcement operations, including vehicle checkpoints, traffic stops, citations, and 
arrests. These data are collected and analyzed by many other law enforcement 
agencies as a means of preventmg discriminatoiy policmg. 

54. ACSO is fully aware of the risk of discrirnmatoiy policmg created by its practices 
of targeting Latinos, but has failed to take measures to prevent discriminatory 
treatment of Latinos. 

Inadequate Oversiaht and Analysis of Policina Activities 

55. ACSO’s lack of analysis of its policing activities evidences its intent to 
discruninate against Latmos. 

56. Despite focusing its enforcement operations heavily on Alamance County’s Latino 
population, ACSO does almost rrothmg to morritor or arralyze its owrr policmg 
operations to prevent discriminatory policing practices. 

57. Even after DOJ informed ACSO in June 2010 that it was investigating ACSO’s 
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discriminatoi'y policing practices, ACSO took no steps to train, assess, or monitor 
its deputies to ensure that tliey were not engaging in discriminatory activities. 

58. ACSO deputies who depart from or ignore ACSO’s limited reporting requirements 
for conducting vehicle checkpoints suffer no repercussions. As a result, ACSO 
deputies seeking to gain favor with Defendant Johnson hy targeting Latinos 
establish their own checkpoints in Latino neighborhoods without receiving prior 
approval from a supervisor arrd without creating arry r ecord of tire checkpomt. 

59. ACSO likewise does not consistently gather and analyze traffic stop data, even 
though Nortlr Carolma law requires such collection. Indeed, ACSO has admitted 
that at least for several years it “grossly rmderTeport[ed]” the number of traffic 
stops its deputies made. 

60. The lack of vehicle checkpomt arrd traffic stop data and analysis errsiures tlrat 
ACSO is imable to properly monitor its deputies’ traffic enforcement activity or 
identify deputies or units engaged in profiling Latinos. 

Lack of Trainitte and Oversight for the Vice Uirit 

61. The lack of guidance and oversight of the activities of ACSO’s Vice Unit - 
formerly known as the “Special Operations” unit - likewise shows ACSO’s intent 
to discriminate against Latinos. 

62. The Vice Unit consists of roughly a half dozen officers loyal to Defendant 
Johnson who carry out operations he prioritizes, often focusing on traffic stops and 
drug enforcement operations in predominantly Latino neighborhoods. At 
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Defendant Johnson’s direction, the Vice Unit fiequently targets predominately 
Latino mobile home parks such as Rocky Top, Seamstress, Calloway Drive, and 
Oliver Rent with road blocks, vehicle stops, raids, and increased patrols. 

63. The Vice Unit’s specialized drug enforcement activities, its focus on minority 
communities, and its frequent use of pretextual traffic stops place it at high risk of 
engaging in discriminatory conduct. 

64. A law enforcement agency would ordinarily require that a miit engaged in 
activities with these risks receive more supervision and meaningful policy 
guidance. Instead, Vice Unit officers operate with less oversight than other ACSO 
officers, and without specific written guidance. 

65. Defendant Johnson typically selects Vice Unit officers based on personal loyalty 
and without an open interview process. 

66. The officers receive no formal training specific to their responsibilities as Vice 
Unit members. Nor are Vice Unit officers provided with any guidance regarding 
biased policing other tlian a general prohibition against discrimination. 

67. These deficiencies demonstrate that Defendant Johnson and ACSO leadership 
consciously ignore tlie risk of biased policing by Vice Unit members. 

VI. CLAIMS FOR RELIEF 
FIRST CLAIM FOR RELIEF 

DEFENDANT’S LAW ENFORCEMENT ACTIVITIES VIOLATE 
SECTION 14141 AND THE FOURTEENTH AMENDMENT 

68. The United States re-alleges and incoiporates by reference the allegations set forth 
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in paragraphs 1 - 67 above. 

69. The United States is autliorized under 42 U.S.C. § 14141(b) to seek declaratory 
and equitable relief to eliminate a pattern or practice of law enforcement officer 
conduct that deprives persons of rights, privileges, or immunities secured or 
protected by the Constitution or laws of the United States. 

70. Here, Defendant and his agents, including ACSO deputies, have utilized a variety 
of law enforcement practices to intentionally discriminate against Latino persons 
in Alamance County on the basis of their ethnicity. 

71. Defendant’s discriminatory law enforcement practices and tliose of his agents 
constitute a pattern or practice of depriving persons of rights protected by the 
Equal Protection Clause of the Fourteenth Amendment of the United States 
Constitution, in violation of 42 U.S.C. § 14141(a). 

SECOND CLAIM FOR RELIEF 

DEFENDANT’S LAW ENFORCEMENT ACTIVITIES VIOLATE 
SECTION 14141 AND THE FOURTH AMENDMENT 

73. The United States re-alleges and incorporates by reference tire allegations set 
forth in paragraphs 1 - 67 above. 

74. The United States is autliorized under 42 U.S.C. § 14141(b) to seek declaratory 
and equitable relief to eliminate a pattern or practice of law enforcement officer 
conduct that deprives persons of rights, privileges, or immunities secured or 
protected by the Constitution or laws of the United States. 

75. Defendant and his agents, including ACSO deputies, have unreasonably seized 
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numerous persons in Alamance County. These unreasonable seizures include 
seizures made without probable cause or reasonable suspicion. 

76. Moreover, Defendant and his agents engage in a pattern of making pretextual 
traffic stops motivated by the ethnicity of the driver rather than a traffic infraction. 

77. The unreasonable seizures made by Defendant and his agents constitute a pattern 
or practice by law enforcement officers that deprives persons of their rights under 
the Fourth and Fomteenth Amendments, in violation of 42 U.S.C. § 14141(a). 

PRAYER FOR RELIEF 

78. WFIEREFORE, tlie United States prays tliat the Comt: 

79. Declare tliat Defendant, his deputies, agents, and employees have engaged in a 
pattern or practice of conduct that deprives persons of rights, privileges, or 
immmiities secured or protected by tlie Constitution or laws of the United States, 
in violation of 42 U.S.C. ij 14141(a); 

80. Order Defendant, his deputies, agents, and employees to refrain from engaging in 
any of the predicate acts fonning tlie basis of the pattern or practice of unlawful 
conduct described herein; 

81. Order Defendant, his deputies, agents, and employees to adopt and implement 
policies and procedmes to remedy the pattern or practice of unlawful conduct 
described herein; 

82. Order Defendant to adopt systems that identify and coirect conduct tliat deprives 
persons of rights, privileges, or immunities secured or protected by the 
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Constitution or laws of tlie United States; and 
83. Order such other relief as the mterests of justice may require. 


DATED: December 20, 2012 


THOMAS E. PEREZ 
Assistant Attorney General 
Civil Rights Division 

ROY L. AUSTIN, JR. 

Deputy Assistant Attorney General 
Civil Rights Division 

JONATHAN M. SMITH 
Chief 

Special Litigation Section 
Civil Rights Division 

AVNER M. SHAPIRO 
DC Bar Number: 452475 
Special Counsel 
Special Litigation Section 
Civil Rights Division 

/s/ Samantha K. Trenel 
SAMANTHA K. TREPEL 
DC Bar Number: 992377 

/s/ Michael J. Sonaer 

MICHAEL J. SONGER 
DC Bar Number: 975029 
Attorneys 

United States Department of Justice 

Civil Rights Division 

Special Litigation Section 
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Washington, DC 20530 

Tel: (202) 514-6255 
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Ms. Lofgren. Great. 

You know, I just want to say that certainly I have a very close 
relationship with the prosecutors in my county. I have tremendous 
respect for them, as well as the law enforcement agents. And I 
think it’s incorrect to suggest that because immigration law is 
enormously complex and maybe not an area of expertise for my 
friends in the DA’s office, that somehow that insults them. As a 
matter of fact, I think my friend the DA in Santa Clara County 
would agree that he is not an expert on immigration law. 

So I guess I’d like to ask you this. Sheriff Babeu. You took of- 
fense, and I meant none. Let me ask you this question. If you found 
someone who was born on November 15, 1986, whose mother was 
a United States citizen, would that person have derivative citizen- 
ship if she had been in the U.S. for 3 years prior to that child’s 
birth? 

Sheriff Babeu. Through the chair, Ms. Lofgren, quite frankly 
right now we don’t do anything in regards to that. And if we have 
13 deputies who get enhanced training, they actually come back 
east, and those would be the only deputies that would. 

Ms. Lofgren. Well, I’ll tell you, the manual for local law enforce- 
ment is about that thick 

Sheriff Babeu. Sure. 

Ms. Lofgren [continuing]. And the immigration code is this 
thick. 

Sheriff Babeu. Certainly. 

Ms. Lofgren. And I’m not insulting you. I value what law en- 
forcement does. I used to teach immigration law, and there are 
many nuances that are important and critical on whether someone 
is a U.S. citizen or not. In fact, you have to be 5 years in the U.S. 
prior to the child’s birth, at least 2 of which have to have been be- 
fore the age of 14. And it can include presence in not only the 
United States, but also possessions. And those are things about 
whether you’re an American, not an illegal person. 

Sheriff Babeu. And I can answer that. We actually have numer- 
ous situations because when, through policy, through ICE, and 
when the President came out and said anybody who has been here 
for 5 uninterrupted years or longer, they shall be allowed to stay 
here. So what we did, our deputies 

Ms. Lofgren. If I can interrupt, because I want to ask one other 
question. It’s not about whether you can follow the policy that the 
President outlines or that ICE outlines. I don’t doubt that. 

Sheriff Babeu. Sure. 

Ms. Lofgren. And I also don’t doubt that you’re good at arrest- 
ing people who are drug dealers. I mean, great. I want you to do 
that. 

Sheriff Babeu. With that situation, we would do nothing. We 
wouldn’t even ask the question. 

Ms. Lofgren. But there have been — and this goes to my ques- 
tion I guess, Ms. Martinez. You, in your written testimony, outlined 
instances where American citizens have been deported, which is a 
travesty. I wonder if you can — you didn’t have an opportunity to go 
through that. But we have come across numerous instances where 
mistakes have been made, including in LA County, where Amer- 
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ican citizens were apprehended and then deported, even though 
they were Americans from birth. Can you address that issue? 

Ms. Martinez-De-Castro. Thank you. Indeed, there are several 
of those cases, particularly that were documented in the recent 
findings about Maricopa County, in terms of the discrimination. 
And in terms of people being deported, there’s a variety of reasons. 
Somebody doesn’t answer the right question and they end up being 
categorized as somebody who is deportable. It has happened to U.S. 
citizens. I know it is extremely hard to fathom. But it does happen. 

And part of the reason is that the toxic nature of our immigra- 
tion debate — and that’s why we are desperately in need of fixing 
this — has created an environment where there’s a lot of people — 
American citizens and legal permanent residents — who are imme- 
diately categorized as “illegal.” 

Ms. Lofgren. I want to be respectful of the time. Let me just 
say thank you. 

And to the parents who have lost children, what happened to you 
shouldn’t happen to anyone. That is not an argument. Certainly we 
don’t want people who have done nothing wrong to be stigmatized. 
But our hearts go out to you. And I think there is really unanimity 
about going after the criminals here in this room. 

I yield back to you, Mr. Chairman. 

Mr. Gowdy. Thank the gentlelady from California. 

The Chair would now recognize the gentleman from Pennsyl- 
vania, former United States Attorney Mr. Marino. 

Mr. Marino. Thank you. Chairman. I wish my friend Luis 
Gutierrez was here because I agree with him on many of the 
issues. I don’t agree with him where he categorizes this side by 
saying we want all the Hispanics and illegals just moved out of the 
country for no reason at all. We’re talking about the people who 
caused the death of these — this father and this mother here that 
should be moved out of this country. And given the fact that they 
had criminal records, if they were sent and deported back or put 
in jail when they were supposed to be and not released, their chil- 
dren would be alive today. And so 

Mr. Conyers. Would the gentleman yield for just a moment? 

I agree with you. But if there were trials — and in one case, there 
may have been, and in another there wasn’t — that’s for the court 
to determine. 

Mr. Marino. Reclaiming my time, sir. 

As a prosecutor, I know what the court should determine. But 
given the circumstances and based on immigration law, those indi- 
viduals should have been at least detained and sent back eventu- 
ally. So I am not saying they didn’t deserve a trial. That’s not the 
issue. 

Ms. Martinez, you very eloquently spoke to the fact of what we 
need to do. But I think you did not speak clearly enough on it’s 
going to take enforcement. You did say that a large majority of 
Americans want immigration fixed. I want it fixed also. And I 
know we’re not going to send back 11 million people, and I’ll be 
standing at the front of the line to argue that. 

But the question wasn’t asked that way. If you would ask those 
people, should they all get amnesty, you would see those numbers 
significantly decrease, because I’m not only hearing it from my dis- 
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trict in Pennsylvania, I am hearing it from people across the coun- 
try. We need to deal with this hut not total amnesty. 

And there was a statement about enforcement levels of this Ad- 
ministration have increased. That’s not true. I’m disappointed in 
this Administration and I’m also disappointed in the Bush adminis- 
tration for not addressing this issue in the previous Administra- 
tion, in the Bush administration. What ICE has heen doing, what 
Homeland has been doing is those individuals sent back at the bor- 
der are considered to be individuals that were here and sent back 
and that’s how they inflate the numbers. 

Ms. Tumlin, I am offended by your statement. I am offended be- 
cause, as the Chairman said and my friend, my assistant U.S. at- 
torney, when I was a district attorney in Lycoming County, Penn- 
sylvania, for 10 years, the Federal Government, ICE, Secret Serv- 
ice, FBI, came to local law enforcement and said, help us solve 
these crimes, no matter if the criminals were dealing drugs or no 
matter if they were illegals. Because I agree with the statement 
that was made, that all law enforcement is grassroots. 

And then when I became a United States attorney, I went right 
back and I was the United States attorney for 7 years, I went right 
back to those district attorneys and those sheriffs and those police 
officers and said, help me enforce the laws of the Federal Govern- 
ment. And it was very helpful because most of my cases were 
solved by those people there. 

And I want to ask you a question. You certainly pick apart law 
enforcement in your statement. You say that locals should not be — 
have the authority and the power to do what they have been doing 
over the past several years except when this Administration 
stopped it. That’s the backbone of law enforcement. The Federal 
Government wouldn’t operate without these individuals. And I take 
insult to that. 

And as far as the individual driving mom to the store and getting 
milk and should that person be prosecuted, if they’re here illegally, 
if they know he shouldn’t be driving and he doesn’t have a license, 
it’s a violation of the law. So why would you say that these people 
aren’t qualified when the Federal Government relies on them to en- 
force the law? 

Ms. Tumlin. I appreciate the Representative’s question. And I 
think as a prosecutor, of course you know that in that example the 
prosecution that the State of Georgia was talking about was not for 
driving without a license. They were talking about the prosecution 
under their own law for harboring and in this case for transporting 
an undocumented immigrant. 

Mr. Marino. It’s still illegal. So you do not think that is a good 
law. But the law that they’re enforcing for immigration or should 
be enforcing is a bad law? 

And let me ask you this question. I commend you for your cause 
and what you do and for the work that you are trying to do for peo- 
ple that are here illegally. But have you ever taken the time to talk 
to people like Ms. l3urden and Mr. Shaw about what they lost, 
about how their rights were violated, about their child, their con- 
stitutional rights were violated, and they’re not here today to enjoy 
their children? You seem to be jumping on the fact that we want 
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to prosecute every illegal immigrant that’s here and send them 
right back regardless of any cause. 

Let me tell you something. That’s not the case. I’ve been a pros- 
ecutor for most of my life and the rule of law is the rule of law. 
And you can’t sit there and pick and choose what laws you want 
enforced and who should enforce them. 

Ms. Tumlin. So what I’d like to say briefly, if I may, to the ques- 
tion, because it is — I think it is an incendiary remark. And what 
I would say about the absolutely unspeakable tragedies that we 
heard about today 

Mr. Marino. Well, let me interrupt you, because I didn’t hear 
you mention one word about that in your opening statement. Ms. 
Martinez did, but I didn’t hear you do it in your opening statement. 
And you’re doing it because I’m bringing it up now. And I think 
you need to step back, reevaluate your cause, and take into consid- 
eration the victims and what these people are going through. 

And I yield back my time. I see it has expired. 

Mr. Gowdy. Thank the gentleman from Pennsylvania. 

The Chair would now recognize the gentleman from Georgia, Mr. 
Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mixed feelings. Mr. Shaw, Ms. Durden, I am sorry for your loss. 
It was 30 years ago — excuse me, 40 years ago, on May 29, 1973, 
that my sister was killed, murdered by a Black guy. And I chose 
not to be angry or unforgiving about that to this day. And I just 
wonder why is it that you two have been brought here to share 
your pain about your loss with the Nation? Were you called be- 
cause we wanted to arouse passions and prejudices against people 
from — or against illegal immigrants? Is it because we wanted peo- 
ple to think that all illegal immigrants are from Mexico, they’re 
Hispanic? Is it because we wanted everyone to feel that all immi- 
grants, illegal immigrants, are criminals or drunk drivers or some- 
how the scourge of our community? Is it that why you all were 
brought here? I can’t think of any reason why other than that, that 
you all are here. 

Ms. Durden. Can I answer that? 

Mr. Johnson. And I think that this kind of passion and this kind 
of emotion really is ill placed for our consideration of legislation be- 
fore us. And I appreciate the law enforcement personnel who put 
their lives on the line every day. They are asked to do more in- 
creasingly with less, and they are frustrated because they have a 
job to do. And if the Federal Government can’t get its act together, 
which it has not done, then it falls on local law enforcement. And 
it falls on local law enforcement prosecution also, it falls on our 
jails, the citizens are paying for that. 

But there is a deeper reason behind this that leads to our frus- 
tration with each other, and we end up pointing fingers at each 
other while there is money making going on. That money making, 
ladies and gentlemen, is from the profits of incarceration. And so 
illegal immigrants can be a source of revenue for companies like 
private prison, for-profit private prison companies, skyrocketing 
stock value on Wall Streets. Corrections Corporation of America 
CEO Damon Hininger, back in the week of February 20th on a con- 
ference call to investors, assuring them that incarceration rates 
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will remain high and immigration detention will be a strong source 
of business for the foreseeable future. 

Do you all understand how public policy can result in dollars in 
the pocket of business interest? And so what’s happening is we 
have turned our attention away from those who are making the 
money and we’re blaming each other for everything that ails us. 
And it’s really time for this game to end. The private prison cor- 
porations are members of ALEC, the American Legislative Ex- 
change Council, that drafts bills State by State and introduced here 
in the Federal Government, that result in these kinds of growth op- 
portunities for business. It’s wrong, its immoral, and it’s hurting, 
it’s killing of America. 

Mr. Goodlatte [presiding]. The time of the gentleman has ex- 
pired. 

The Chair recognizes the gentleman from Idaho, Mr. Labrador, 
for 5 minutes. 

Mr. Labrador. Mr. Chairman, I just wonder if before I have my 
time, if Mr. Shaw and Ms. Durden can actually answer the ques- 
tion, because that’s one of the most ridiculous presentations I have 
ever 

Mr. Johnson. Well, Mr. Labrador 

Mr. Labrador. I’m sorry, but I think 

Mr. Johnson. Mr. Labrador, I’m not going to stoop to the posture 
of 

Mr. Labrador. Your time has expired. 

Mr. Johnson. But you cannot come here and insult another 
Member. I think that’s against the rules. 

Mr. Labrador. I just believe that if you just called them out for 
coming out here and you said that they were 

Mr. Johnson. If you have a question that you want to ask them, 
that’s fine. 

Mr. Labrador. You know, sir, I will do it sir in the way that I 
will to do it. But I just think it’s insulting 

Mr. Johnson. But don’t get them to answer my question and you 
not have 

Mr. Goodlatte. The gentlemen will both suspend. 

Mr. Johnson [continuing]. And you not use your time. 

Mr. Goodlatte. The gentlemen will both suspend. 

Mr. Shaw, Ms. Durden, if you care to respond to the last state- 
ment/question made by the gentleman from Georgia, we will allow 
to you do so. 

Mr. Johnson. And, Mr. Chairman, if I might, I welcome their re- 
sponse, I just happened to run out of time. But because we are 
sticking to the time I don’t want to give Mr. Labrador 2 minutes 
of free time. 

Mr. Goodlatte. No, we’re going to give Mr. Shaw and Ms. 
Durden the time, and then we’ll go to Mr. Labrador. But 

Mr. Johnson. Oh, okay, well, then, we can do it like that. 

Mr. Goodlatte. I thought you were completing a statement. Ap- 
parently you were completing a question. Either way, we’ll let them 
comment on it. 

Mr. Johnson. That’ll be fine. 

Ms. Durden. I would love to answer your question. We weren’t 
brought here for any sympathy or anything. My reason for being 
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here is to put a face to this. I don’t think immigration talks about 
all the lady going to church and somebody says she looks like His- 
panic so we’re going to check her immigration status. It puts, I 
think, a face on it with my son that brought a lot of good things 
to the community he lived in. He took care of me, he took care of 
his friends and neighbors and everybody. And he was wiped out be- 
cause the guy who killed him in 2008 wasn’t deported, he wasn’t 
deported after his first DUI or his second DUI, a career criminal. 

It’s almost like if I sneak into a restaurant and I act a fool and 
they ask me to leave, oh, no. Or I just come back and they say, no, 
you’re not allowed here anymore, we didn’t invite you back here, 
you did something wrong, and then I go back and they say, well, 
okay you can stay until you tear up the place. And when it’s all 
demolished we’ll deal with you. That’s how I feel. 

So for you to say that we were — ^you know, you questioned why 
we were brought here, to put a face to it. When I get married to 
a wonderful man that supported me, my son can’t walk me down 
the aisle. I will never be a grandmother or a mother-in-law. So 
that’s why I’m here. 

Mr. Goodlatte. Thank you. 

Mr. Shaw, did you choose to say anything? 

Mr. Shaw. Yeah, basically I didn’t like the way you did that my- 
self, you know, because you’re almost putting like no value on my 
son, because when you said your sister was lolled by a Black man, 
like that made everything that we have to say null and void, be- 
cause it was a Black man and like we’re picking on Latinos. 

But what you have to understand is that our kids were here, 
they were living here, and they were murdered by someone ille- 
gally in the country. And I came here to let people know that I 
don’t have to say that everybody here is 11 million people or more 
aren’t criminals. I mean. I’m here to say that you have people here 
in the country illegally that are criminals. You have people that 
were brought here by no fault of their own. My son was murdered 
by someone that was brought here at 4 years old. And just because 
someone was brought here by no fault of their own you guys act 
like that gives them some sort of cart blanche to do whatever they 
want to, you know, and that’s not fair. 

If you’re here illegally from day one, you cross that border, every- 
thing else is out the door, it’s illegal. And for you to act like if you 
come into our country it’s not a crime, that’s insulting to all Ameri- 
cans. And to say that I came here for sympathy, you know, I don’t 
need sympathy. I think about my son 24 hours a day and I’m sure 
you feel the same about your sister. And for you to try to make it 
seem like I was just brought here like some puppet to make people 
cry or make people feel sorry for me, that’s not fair, that’s not fair, 
because we love our kids. 

Like she was saying, my son wasn’t bothering anybody. He was 
walking down the street, coming home from the mall. I’m sure like 
your kids probably do, go to the mall and enjoy life. My son wasn’t 
bothering anybody, he was playing football, he wasn’t into gangs, 
no gang databases, he’d never been arrested, never been suspended 
from school. He was three times MVP, player of the year, he was 
running track, he was getting ready to get a shot at going to the 
Olympics. 
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You know, so for you to make it seem like our families aren’t im- 
portant and we’re brought here like they brought us out here like 
we’re puppets, you know, to make fun of us, that’s insulting to me, 
you know. If you had a nonchalant attitude it’s not fair. 

The same way with the attorney and the other lady on the end, 
same way, they never talk about the crimes and the criminals and 
the cemeteries full of dead people, you know. And they act like just 
because they’re here to work, that that’s just — that’s some kind of 
honor. That’s not an honor, you broke the law to come into this 
country. You brought your kids over here. That’s equivalent to 
human trafficking. You brought an infant that had no control what 
they were doing to a foreign country illegally and then raised him 
like that, and then you want us to feel like it’s our fault because 
their mom and dad are just here to work. Where is the criminal, 
where is the criminality for the 

Mr. Goodlatte. Thank you, Mr. Shaw. 

Mr. Johnson. Mr. Chairman, if I might offer my apology to hoth 
witnesses if I offended you. It was not my intent to do that. And 
certainly I’m a Black guy. And I think the point that I was making 
with that was that I’m not turned against all Black people, think- 
ing that all Black people are criminals. And I said that to dem- 
onstrate that point. 

But once again, I am deeply apologetic if I offended either one 
of you. And I thank you for taking your time and spending your 
resources at the call of this Committee to come here and testify. 
That’s not your fault that you were called here. And so I appreciate 
both of you. Thank you. 

Mr. Goodlatte. The Chair now recognizes the gentleman from 
Idaho, Mr. Labrador, for 5 minutes. 

Mr. Labrador. Mr. Chairman, I just want to first thank Mr. 
Shaw and Ms. Durden for being here. I have five kids, and I can’t 
even imagine what you have gone through. 

I want to thank Ms. Martinez for your words. And I think you 
and I — and. I’m sorry. I’m a little emotional because this is an im- 
portant issue for America. And when I see the tragedy that hap- 
pened to your family, but I also think about a broken immigration 
system that we’re trying to fix, and for us to think that we cannot 
reach a comprehensive approach to immigration reform without 
local law enforcement participating in it, I think it’s a mistake. 

And I know you and I, Ms. Martinez, want to reach a common 
agreement on what we need to do, and I think we have the same 
goal. But my problem is that I think it’s unrealistic for you and Ms. 
Tumlin to think that we’re going to have any kind of immigration 
reform without having some sort of participation from the local law 
enforcement, without giving Mr. Crane the tools that he needs to 
do his job. 

I have to be honest. I practiced immigration law for 15 years, Mr. 
Crane, and I had no idea that you only had 5,000 agents dealing 
with 40 million people. I mean, think about that. If you think about 
5,000 agents dealing with 40 million people, that’s why we have 
the problem that we have today, that’s why we have so many peo- 
ple in the United States illegally. 

And for somebody to sit here and say that you cannot do your 
job, Mr. Babeu, Paul, my friend, that you cannot do your job be- 
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cause you don’t understand immigration law, I found Ms. Lofgren’s 
questioning a little bit interesting. I practiced law for 15 years. 
Without looking at my book, I don’t think I could have answered 
the question that she asked you because it’s been 3 years since I’ve 
practiced immigration law and I don’t remember the answer. But 
I think you would have been able to train your deputies and the 
people in your office to actually work on this issue. 

And I also believe that if you would have arrested a young man 
who claimed citizenship, I know you well enough that I think you 
would have said, let’s get an attorney who represents you so we can 
determine if you are a U.S. citizen or not. I know. I’m speaking for 
you, but can you answer that question. 

Sheriff Babeu. Yes. Through the Chair and Mr. Labrador, likely 
that scenario would never play out. I can’t even think of a time 
that we would proceed that far. We would call ICE. We have 500 
Border Patrol agents assigned in our county. And the times that 
the only contact we would have is if there was probable cause and 
there was some reason why we in law enforcement are there speak- 
ing with somebody and then that issue came up. We’re required 
under Arizona law to ask that question if we have a reasonable 
suspicion, not because of the color of their skin, not because of how 
they talk or how they sound. 

And when we get to that point, that’s where, if it even is an 
issue, we use a lifeline, we call ICE. ICE gives us direction. And 
the direction, in answer to the question earlier, the direction that 
we’ve been given is that person says they’ve been here 5 years, 
treat them as any other citizen, and that’s the end of business for 
us. We deal with what we have to deal with, whether it’s a citation 
or contact or have a good day. That’s it, that’s what we’re doing. 

Mr. Labrador. Mr. Crane, you’re trying to do a job to protect our 
Nation, and I think a lot of the job that you do is trying to protect 
us not just from people that are here illegally, but from drug traf- 
ficking, from all these other different things. Why do you think 
that this bill would actually strengthen your ability to actually do 
your job? 

Mr. Crane. Well, the first it does is it gives us some people to 
do the job with. I mean, that’s probably the most important thing. 
I mean, one of the things that we’re supposed to be doing is work- 
ing every jail in the country, every prison in the country. We’re 
supposed to be working with adult probation and parole to get con- 
victed criminals that even slip through and go to prison and end 
up back on the street. I mean, we need the people do the job. You 
know, things like the detainers to make sure that our detainers are 
actually recognized by local law enforcement, that when put a de- 
tainer out there and it’s ignored, then that bad guy ends up back 
on the street. So, I mean, there’s just so many things about this 
bill that will help us do our jobs better. 

We have these two positions with two different arrest authori- 
ties. They have exactly the same training, but they have two dif- 
ferent arrest authorities. So we end up in situations where we have 
two guys that need to make an arrest and they can’t do it or they 
can’t be assigned to a gang task force or something because they 
don’t have those arrest authorities. It makes no sense. We’re pull- 
ing our hair out, out in the field. We’ve asked ICE to make changes 



162 


internally that would give those arrest authorities to all of our offi- 
cers and they won’t do it. 

So, I mean, there’s a lot of things in this bill that will help us, 
and we’re extremely appreciative to Congressman Gowdy and ev- 
eryone that’s worked with us to try to put some things in here that 
will get interior enforcement back on track. 

Mr. Labrador. Thank you. 

Ms. Tumlin and Ms. Martinez, I want to get immigration reform 
passed. I think it would behoove you to actually work with the local 
law enforcement to try to fi^re out how we can actually figure out 
a way to make something like this work, because there is no way 
that in the House of Representatives an immigration reform bill 
passes without actually having the assurance that we’re going to 
feel comfortable that what happened to Ms. Durden and Mr. Shaw 
will not happen again. Thank you very much. 

Mr. Goodlatte. Thank the gentlemen. The time of the gentle- 
men has expired. 

The Chair recognizes the gentleman from Puerto Rico, Mr. 
Pierluisi, for 5 minutes. 

Mr. Pierluisi. Thank you, Mr. Chairman. 

Good afternoon. Let me start by restating my support for com- 
prehensive immigration reform as the best course of action for Con- 
gress and America to seeking to fix our broken immigration sys- 
tem. We need a commonsense reform that will meet our Nation’s 
needs in the 21st century and it must hold true to our American 
values. 

Real reform must take into account that the challenges that our 
immigration system faces today are multifaceted. They are not sit- 
uations that can be dealt with through isolated initiatives that only 
address one aspect or another. That approach will not result in a 
better America and will squander the historic window of oppor- 
tunity that presently exists while true bipartisan efforts are on 
their way in both the House and the Senate to find comprehensive 
solutions to these critical issues. 

Unfortunately, the enforcement-only approach offered by the 
SAFE Act falls short of accomplishing what America needs and 
wants us to accomplish, which is reform that works for our econ- 
omy, that strengthens and secures our borders and our interior, 
that helps America attract needed talents and expertise, that al- 
lows undocumented immigrants already in America an opportunity 
to legalize their status and apply for citizenship, and that improves 
the efficiency and fairness of our legal immigration system to vast- 
ly reduce illegal immigration. 

While I understand and share the majority’s desire to improve 
our Nation’s security, I don’t believe that the approach of the SAFE 
Act, which would combine the criminalization of undocumented im- 
migrants with the delegation of authority to States and localities 
to enact and enforce their own immigration laws, would accomplish 
that goal. It is very risky, it’s a very risky approach to a com- 
plicated problem and could cause great harm to communities every- 
where by opening the doors to racial profiling, wrongful detention, 
and the criminalization of otherwise innocent behavior. 

And I, for one, I am very sorry for the pain that you have suf- 
fered, Mr. Shaw and Ms. Durden, I mean, and I tell you, I lost my 
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own brother, he was a victim of a carjacking in Puerto Rico. So I 
know your pain and I relate to that. 

But we’re seeking a comprehensive solution. We want to address 
all aspects of this, not only the pain of victims of any crime, includ- 
ing crimes committed by undocumented immigrants, but also the 
pain that millions of immigrants are suffering on a daily basis 
while being in the shadows because the system is not working. 

And of course I join Mr. Labrador in thinking and supporting 
that we have additional resources at the Federal level to enforce 
our immigration laws looking forward, but of course that makes all 
the sense in the world. 

Now, my question is for Ms. Clarissa Martinez-De-Castro from 
the National Council of La Raza. Ms. Castro, in your testimony you 
mentioned the case of Eduardo Caraballo, a U.S. citizen born in 
Puerto Rico, where I come from, and I also relate to this on a per- 
sonal basis, who was arrested by Chicago police and held for more 
than 3 days in the custody of Federal agents on suspicion of being 
undocumented and was threatened with deportation because of his 
Mexican appearance. 

Do you believe that if States and localities are allowed to enact 
their own immigration laws, including civil and criminal penalties, 
and then given authority to enforce those laws, situations such as 
the one impacting U.S. citizens like Mr. Caraballo, which could im- 
pact me as well because of my accent and my Mexican appearance, 
will become more prevalent? 

Ms. Martinez-De-Castro. Without a doubt. And it doesn’t have 
anything to do with being disparaging to law enforcement, which 
I would like to clarify and speak directly to otherwise I’ll get in 
trouble when I get home, because I have members of law enforce- 
ment in my family. 

What we did was actually cite facts and findings of investiga- 
tions. There are bad apples everywhere. And I think that’s why 
there are voices in the law enforcement community that are con- 
cerned about how these laws will interact with a number of things. 

The other thing that I would like to say is that there seems to 
be an inherent assumption somewhere here that there’s false lines 
dividing the opinions in this table. And as long as we keep having 
that kind of conversation we’re never going to get to the finish line 
here. To present my organization as somebody who doesn’t think 
law enforcement has a role in this debate is simply false. What we 
believe, again, is that there needs to be a balance. And since there’s 
been a lot of talk about public safety, let me just say that I do hope 
that when we talk about public safety and the public trust we are 
making sure that the Latino community, 75 percent of whom are 
U.S. citizens, are counted in that public trust, because oftentimes 
some of the provisions in this debate and the conversations that I 
hear could lead someone to believe that Latino citizens or legal per- 
manent residents are not considered part of that American public 
or that their trust is irrelevant. 

And I do think here, like I said, there is too much tragedy in this 
issue. We can continue to talk on top of each other, around each 
other, misrepresent what we say. That’s not going to help us. I am 
sure that Ms. Durden can identify with the tragedy of mothers who 
experience the loss of their sons because they were beaten to death 



164 


just because somebody thought they were Mexican. Those tragedies 
are unacceptable. We need to address this problem head on. 

Mr. PlERLUlSl. Thank you. 

Mr. Goodlatte. The Chair recognizes the gentleman from Geor- 
gia, Mr. Collins, for 5 minutes. 

Mr. Collins. Thank you, Mr. Chairman. 

I have a district that has been very much affected by the discus- 
sions going on. I appreciate, Ms. Martinez, your comments. 

I take great offense at yours Ms. Tumlin. I’m not sure why you 
were here except to bring forth the point of making Georgia, of 
which I was part of that State legislature, and Arizona and others 
who attempted to deal with an issue in their State, who attempted 
to do so in a way that may or may not to your opinion or to others 
been right, and some part which was struck or put on hold by the 
court, but the vast majority of the law was upheld. 

I think you’re right, Ms. Martinez, to draw lines are not good. 
But to walk into here and to take account officers, to take account 
me personally or others in the legislature who honestly tried to 
work through these issues, maybe not to your satisfaction, but did 
so at the request of those who voted for us, the same ones who sent 
me here, is not a good thing, it is not helpful. 

Because as one who is trying to work through this in a very con- 
servative district, one in which we struggle deeply with these 
issues, in which there is a large Hispanic presence, that has made 
our district wonderful from a legal perspective and made a struggle 
from those who are there not legally. And these are issues that we 
have to deal with. 

But to simply categorize it in the way it came across, and I was 
watching, is not and will not be a helpful tool as we move forward, 
especially for those of us who are trying through sometimes great 
difficulty to find an answer for this. To others, from the gentleman 
from South Carolina and from Idaho and others across this table 
who have tried our best to look at this, to do so does not do any 
good. 

And especially from those, as I appreciate, Ms. Martinez, those 
with friends and family in law enforcement, my father was a State 
trooper for 31 years. And to see what he would go through and 
these others go through knowing that in my county. Hall County, 
was one of the first 287(g) counties. 

I have also practiced defense work, and I have my issues, and 
they hold accountable, we hold each other accountable. But to sim- 
ply say the one argument that never came from me, from my sher- 
iffs who I have great respect for, was that you were basically too 
dumb to enforce the law. It may be I disagree with you on how you 
made this stop or how you did this, but the fact that you were not 
bright enough to enforce it, no. 

And to have law school questions, I appreciate and I respect 
greatly my gentlelady from across the aisle from California. She 
can outrun me any day on most legal aspects. But that’s a law 
school question. What these gentlemen all deal with is real side of 
the road kind of stuff. 

Mr. Crane, I want to focus on my issue in Georgia. Over 50 ille- 
gal aliens were released by ICE under the guise of sequestration. 
In March I wrote to DHS and ICE and requested basic information 
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about the releases. For example, I asked how many illegal aliens 
were released in Georgia and how many have criminal conviction 
and what are the specific crimes committed by illegal aliens re- 
leased in Georgia. To date, I’ve never got an answer. 

I’m an original cosponsor of this legislation and strongly the 
needs it fixes to our current law in conjunction with other aspects 
that we need to deal with, with immigration, not just one, but a 
lot of others. However, as we provide for additional ICE detention 
officers and agents and prosecutors, shouldn’t we also take steps to 
ensure that the national security and public safety goals of this bill 
aren’t thwarted by what appears to be politically motivated re- 
leases of detained illegal aliens, including criminal aliens. 

Mr. Crane, I would like to hear from you on your thoughts on 
the seriousness of this situation and what we can do to prevent it 
from occurring in the future. 

Mr. Crane. Well, I think it’s extremely serious, whether it’s in 
Arizona or it’s Georgia, when we’re cutting people to the streets 
that are criminals. We’re not letting law enforcement know about 
it, we’re not letting them know why we’re doing what we’re doing, 
I mean, I think it’s extremely dangerous. And I think there’s defi- 
nitely, I can tell you as an officer, those things never needed to 
happen. Sequestration or no sequestration, we have ways of trim- 
ming our numbers back without making mass releases like that. 

So it’s completely unacceptable, it’s a public safety threat. Every- 
one up at DHS should be held accountable for. Senator McCain 
himself, from the gang of eight, said Secretary Napolitano is re- 
sponsible here, somebody needs to be disciplined for that, and I 
agree. 

The things that we have to do is we have to cut back whenever 
possible on the discretion of political appointees, being the Sec- 
retary of DHS or the Director of ICE, we have to cut back on their 
discretion. Congress has to codify this, they have to put it in writ- 
ing how these folks are going to behave. 

Mr. Collins. Well, I think that is something that we have got 
to look at. And as my time goes out on this I just want to say, is 
someone looking for an answer here? Let’s deal with answers, let’s 
don’t deal with disparaging comments. 

Mr. Chairman, I yield. 

Mr. COODLATTE. Thank the gentleman. 

We have 

Ms. Tumlin. Mr. Chairman, I’d like to ask for the opportunity to 
respond. 

Mr. CooDLATTE. If you would suspend for just a moment. We 
have votes on the floor that are 5 minutes into, we have 10 min- 
utes remaining. The gentleman from Elorida, Mr. Garcia, is next, 
and he’ll be recognized momentarily. The gentleman from Iowa, if 
he chooses to, can take the Chair and ask his questions, but he’ll 
be cutting really close on the votes. And we will then return after 
the votes and we hope our witnesses can remain because there will 
be a few other Members, including myself, Mr. DeSantis. 

Have you asked questions? 

Mr. Bachus. Yes. Ms. Tumlin didn’t get a chance to respond. 

Mr. CooDLATTE. No, I understand, I understand, but we’re run- 
ning really close on time. 
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Mr. Bachus. I just think if you’re going to let other witnesses, 
she ought to be given a minute. Because, I mean, despite the fact 
that 

Mr. Goodlatte. If the gentleman would suspend. I’m going to do 
that, but I don’t have very much time to accomplish it and get both 
Mr. Garcia and Mister — Mr. King said he’s going to come back. 
Okay. So first we’re going to go to Ms. Tumlin, she can respond, 
and then we’re going to go to Mr. Garcia, and we will then come 
back after votes. 

Mr. Garcia. Mr. Chairman, I think it makes sense that we just 
go back. And I’d rather Ms. Tumlin speak to people when they’re 
here. It sort of doesn’t make sense that she speak. I know of her 
good work and her organization’s incredible work. I know of 
Clarissa’s good work. And maybe we should all be here to listen as 
opposed to letting her speak into the nothingness. 

Mr. Goodlatte. Well, I understand, but many Members may not 
come back after. So I don’t know if there will be more Members 
then than there are now and I’ll give her — 

Mr. Garcia. Go ahead, Ms. Tumlin. I’m sorry. 

Ms. Tumlin. Okay. Thank you. And I know you have to vote to 
get to. 

I think it is really important how we engage in this discussion 
and the level of dialogue we use. I want to be really clear, at no 
point did I say that I believe law enforcement is too dumb to en- 
force immigration law. So let’s be clear. In my world I have to deal 
with facts and evidence. I don’t get extra credit for representing 
undocumented immigrants, no one gives me an extra chance. I 
need to deal with facts and evidence. 

The facts and evidence show from court findings from the De- 
partment of Justice that under the 287(g) program in its prior in- 
carnation, the way it operates now, there are patterns of unconsti- 
tutional violations. That’s what we’re pointing out today. And as an 
expert in immigration law when I read the 174 pages of this bill 
I have serious fears about the expansion of that authority and 
what it would lead to and what it would mean on human terms. 

And also to the parents who lost their children, for everyone in 
this room it was hard to listen to. I am a mother. Of course I 
empathize with you. I cannot begin to understand. Because I’m a 
mother, I know I can’t understand what happened to you. But I’m 
a proud American, and one of the things that I am proud of is that 
we believe in equality and equal treatment under the law. And this 
bill does not do that. That is why I’m concerned. 

We believe that you do not get held without probable cause and 
we believe that no group, whether they are noncitizens or whatever 
country they came from, is stripped of those constitutional values. 
I urge us to look at what this bill does to remove equality under 
the law for a specific group. And I appreciate the indulgence of the 
Chairman’s time. 

Mr. Goodlatte. I thank the gentlewoman. 

Mr. Garcia. I’ll go ahead and take my 5 minutes, there is enough 
time. 

Mr. Goodlatte. Okay. The Chair recognizes the gentleman from 
Florida for 5 minutes. 
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Mr. Garcia. I’ve seen the law enforcement persons here, and I, 
unlike others here, I have spent a great deal of my time working 
on immigration. And one of the great prides that I find in working 
with law enforcement is that law enforcement doesn’t want addi- 
tional responsibilities, that law enforcement is overwhelmed with 
responsibility already, very sacred trust that they have with the 
local communities, with those people that get hurt, in particular to 
get witnesses of serious crime. And so I worry about how we’re sell- 
ing this here. 

Mr. Crane has come here time and time and time again and spo- 
ken against immigration reform. And, Mr. Chairman, I have the 
deepest respect for you and for trying to get this through, but this 
isn’t the debate we should be having today. We are close to solving 
a national problem that could have solved a lot of problems we’ve 
seen here today. And it is important that we realize that. Because 
we can pull back, fear, fear mongering and hate and anger are un- 
derlying a lot of what goes on today here. And clearly we’ve come 
a long way, and it’s very important to go that way. 

I want to bring this question to either Clarissa, Ms. Martinez, or 
Ms. Tumlin. I happen to know for a fact because I’ve worked with 
you both in the past or your organizations that you have dealt with 
law enforcement. Can you speak to that really quickly? 

Ms. Tumlin. Yes, and I think we’ll both address that quickly. Ab- 
solutely we speak with law enforcement regularly. We talk to police 
chiefs, we talk to sheriffs about this very issue. And what they 
have told us is exactly what the Congressman is pointing out. We 
want to do our jobs. We need the community to have our back, not 
to be terrified of us. We want to make choices about how to 
prioritize, how to enforce law and keep our communities safe. 
We’ve heard that from sheriff after sheriff across the country. 

Ms. Martinez-De-Castro. Yes, and I spoke about this at the be- 
ginning. There are differences of opinions, but I think that there 
is a shared concern in the law enforcement community about how 
this interaction takes place, what it may do for people’s willingness 
to report crime, whether a crime is being committed against them 
or whether they are witness to one. 

And I think as we’ve heard from several Members, a very recent 
study corroborates previous studies that say that that is not unique 
to people who are undocumented, it is also a fear that is now tak- 
ing hold of Latinos who are U.S. citizens. 

Again, this is about balance. I feel that a lot of the discussion 
here, there’s almost like aggressive agreement on some things and 
then we’re trying to focus on the things we don’t agree on. We can- 
not continue to tear each other apart and move us away from actu- 
ally — we’re much closer to a consensus that we think. 

And the American public has a larger consensus on this issue 
that Congress gives it credit for, and I do hope, as is usually the 
case, that leaders follow the people, that we can get there soon. We 
have a real opportunity to do it this year. The solution does involve 
law enforcement. But, again, we’ve been doing enforcement for 20 
years. We can say we’ve learned lessons and we can do it better, 
and I do think enforcement needs to be smarter and more account- 
able based on the lessons we have learned over that regime in the 
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last 20 years. But I think we also have to admit that the solution 
we are after is not going to come through that one piece alone. 

Mr. Garcia. Mr. Chairman, I yield back the balance of my time. 
Thank you. 

Mr. Goodlatte. The Chair thanks the gentleman for a minute 
and a half of additional time 

Mr. Conyers. Mr. Chairman? 

Mr. Goodlatte [continuing]. For Members to get to the floor. 

Mr. Conyers. Mr. Chairman? 

Mr. Goodlatte. Yes? 

Mr. Conyers. Could I inquire as to whether there’s any intention 
that this measure be marked up next week? 

Mr. Goodlatte. We are working very steadily toward making an 
announcement on that very soon. 

Mr. Conyers. Could I caution you that, for one. I’d like to review 
this record and I’d like to see the transcript before we move to that. 

Mr. Goodlatte. I know the gentleman has been here for most 
of the hearing and has had the benefit of that, and we want to af- 
ford him of the opportunity to hear as much information as pos- 
sible. But we also recognize that there is a lot of work going on in 
both the House and the Senate and this Committee needs to do its 
work as well. So we’ll have further discussion about that. 

Right now we do have a vote pending on the floor with very little 
time for the Members to get there. So the Committee will stand in 
recess. And we ask the witnesses to stay because we do have at 
least two or three more Members who would like to ask you ques- 
tions, including myself. And we thank for your patience and for- 
bearance. 

The Committee will stand in recess. 

[Recess.] 

Mr. King [presiding]. This Committee will come to order. I want 
to thank the witnesses for taking time out of your lives to be here 
to speak up for American values on whichever side of the argument 
that you might be. And I appreciate some of the tone and the de- 
meanor that I have seen among the witnesses here just recently as 
well. So a lot of the Members have elected to move on to other du- 
ties. And the Chair will recognize himself for 5 minutes. 

As I listened to the testimony, I reflected on a few things. A 
hearing here before the Judiciary Committee, as I began — and I 
will direct my first question to Mr. Crane so that he can be ready — 
a hearing we had some weeks ago before this Judiciary Committee, 
I had a self-professed illegal alien approach me and lobby me on 
immigration policy. I came on inside the chambers and there was 
an introduction of people that quite likely were unlawfully present 
in the United States. 

I would first turn to Mr. Crane and say, was there anything you 
could have done to bring lawfulness to that behavior? 

Mr. Crane. No, sir. I think I probably would have lost my job 
had I even spoken to anyone. In fact, the Senate hearing that I did 
where there was an illegal alien present, I sent an email to the di- 
rector of ICE asking him for guidance on how, as an officer, I 
should respond in that situation, and they wouldn’t even respond 
to me. But judging from things that are happening in the field 
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right now, you know, if that person was in jail, I couldn’t do any- 
thing to him right now, let alone in Congress. 

Mr. King. But the reason for that wouldn’t conform with U.S. 
law, would it? 

Mr. Crane. I don’t believe so. No, sir. 

Mr. King. Because the U.S. law directs that they he placed into 
deportation proceedings? 

Mr. Crane. Yes, sir. 

Mr. King. And so what would he the thing that prevents you 
from enforcing U.S. law? 

Mr. Crane. It would be the policies of the Obama administration; 
specifically, the prosecutorial discretion memorandum in this case 
as well as other policies, such as our detainer policies and our guid- 
ance for making arrests in the field. 

Mr. King. Don’t I remember in one of those memorandum that 
there were, I believe, seven references to on an individual basis 
only and references to prosecutorial discretion? Are you familiar 
with that memo that I’m referring to and the language? 

Mr. Crane. I don’t remember that language specifically, but I 
know there were about 18 different scenarios or something. And 
that at the bottom it says, this is not an exhaustive list of the 
times that you have to exercise this type of discretion. So like I’ve 
said many times, we’re clueless out in the field with regard to how 
to enforce. At this point, most officers and agents just try to keep 
their heads down and stay out of trouble. Staying out of trouble, 
meaning don’t arrest anyone. 

Mr. King. Do they, though, reference an individual basis only on 
prosecutorial discretion? 

Mr. Crane. I’m sorry? 

Mr. King. Is part of the directive that you have from the Admin- 
istration to utilize prosecutorial discretion on an individual basis? 

Mr. Crane. Yes. 

Mr. King. But aren’t we dealing with this essentially as full 
classes of people? 

Mr. Crane. I think it works both ways from the Administration 
policies, that they tell us to do it on an individual basis but at the 
same time they give us orders not to arrest or detain entire classes 
of individuals. 

Mr. King. So the memo might say individual basis prosecutorial 
discretion, but it’s applied on a group basis and you don’t have the 
discretion to apply the law? 

Mr. Crane. That’s exactly right. And prosecutorial discretion is 
not discretion, they’re orders not to. We have no discretion. We’re 
being ordered not to arrest certain individuals or groups. 

Mr. King. Some of that’s the basis of the case of Crane v. 
Napolitano. 

Mr. Crane. Yes, sir. 

Mr. King. And can you inform the Committee of the status of 
that particular — before you do that, I do have this decision from 
Judge Reed O’Connor from the Northern District of Texas. And I’d 
ask unanimous consent to introduce this decision into the record. 

Hearing no objection, it will be introduced into the record. 

[The information referred to follows:] 



170 


Case 3:12-cv-03247-O Document 58 Filed 04/23/13 Page lot 38 PagelD 898 


IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 


§ 

CHRISTOPHER L. CRANE ct al., § 

§ 

Plaintiffs, § 

§ 

'■ I Civil Action No. 3:1 2-CV-03247-O 

S 

JANET N VPOLITANO, in her offu- kd § 

ciipacity as Secretaiy of Homeland Seeur(fy\ § 

Ct aL, § 

§ 

Defendants. § 

§ 

MEMOR/VNDUM OPINION .VND ORDER 

Before the Court are Phiiiitiffs' Application for Preliminary Injunctive Relief (ECF No. 24). 
Brief in Support of Plaintiffs’ Application for Preliminary Injimclive Relief (ECF No. 26). 
Defendants’ Opposiiioii to PlaintilTs' Application for Preliminary riijunctive Relief (FCT No. 34), 
PlamiilTs’ Reply Brief in Support of PiamtiiTs’ Application Ibr Prelinuiiaiy' Injunctive Relief (ECF 
No. 36), and Appendix to Plaintiffs’ Reply in Support of Application for Prciiininaiy Injunction 
(ECF No. 37). The Court held a hearing on this matter on April 8, 2013. Sec Fiectronic Mmutc 
Entry, Apr. 8. 2013 , ECF No. 53. For the reasons set fortli below, the Court concludes tliat Plaintiffs 
arc likely to succeed on the merits of their claim that the Directive and related provisions of the 
Morton Memorandum violate 8 U.S.C. § 1225(b)(2)(A), but the Couit defers ailing on Piaintiffs’ 
Application for Preliiniiiary Injunction (ECF No. 24) until the parties have provided the Court with 


additional briefing. 
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T. FACTUAL AM> PROCEDURAL BACKGROUND 

The United Slates DcpailraeiiloITlomcitmd Security (“'DTIS'') is a Cabinet- level depcutmeiil 
of the United States governincm created in 2002 for the puipose of coordinating and unifying 
national homeland securit}-' efforts. Creation of tlie Department of Homeland Security, 
littp:/' www.dhs.gov/creation-dcpaTnncnt-homeland-sccurity (last visited Apr. 23 , 2.0 1 3). Defendant 
Janet Napolitano is the current Secretary of DUS. Pis.’ Am. CoiiipL 22, ECF No. 15. DUS is 
charged widi, among other things, protecting our nation’s border security, cvhcrsccurity, and 
economic security, preventing human trafficking and terrorism, and safeguarding civil rights and 
civil liberties. Topics, http:/Avwvv.cUrs.gov./topics (last visited Apr. 23, 2013). DUS is also 
responsible for ov’erseeing citizenship and immigration in the United States. Id. The United States 
Citizenship and Iininigration Services (‘TJ.SCIS”) oversees lawful immigration in the United States. 
Citizenship & Immigration Oveiv icw, httpr'/www.dhs.gov/topic./citizeiiship-and-immigration- 
overview (last visited Apr. 23, 2013). Defcndcml Alejandro Mayorkas is the ciiiTcnt Director t)f 
users. Pis.' Am. Compl. 24, ECF No. 15. USCIS grants immigration and citizenship bcnchts, 
promotes an awareness and understanding of citizenship., and ensures the inrogrity of our 
irnmigratton system. Citizenship & Immigration Overvuevv, http:/;\vwvY.d]is.gov.'ropicAitizeiiship- 
aiid-imnijgratiomo vervicw (last visited Apr. 23, 2013 ). Tlic United States Immigration and Customs 
Enforcement UICE”) is the principal investigative ann of DHS, and its primaiy^ mission is to 
promote hoinciand security^ and public safety througli the criiniiiai and civil enforcement of federal 
laws governing border coiUrol, customs, trade, and immigration. Overview, 
hnp:■’'Avvvw^ice.govhtbouT/ovelwie\v (last visited Apr. 23, 2013). Defendant John Morton is the 


current Director ofICF.. Pis.'' Am. Compl. ^ 23. FCF No. 15. ICE receives an annual appropriation 
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from Congress to remove iri<]ividiials who arc unlawfully present in the United States. Tinmigration 
EnlbrcemcnlOv erview, http;// WWW. dhs.gov/tQpic/imraigialioti-cnrorccinenl-overvicw (last viihted 
Apr. 23, 2013). 

On June 17, 201!, Defendant Morton issued a Memorandum entitled “’Exercising 
Prosecutorial Discretion Consistent with the Civil Immigration EnforcemcntPrioriiies ofthc Agency 
forlhcApprehension^Dciention, and Removal of Aliens” (the ‘"Moilon Memorandum”). Pis’ Am. 
Compl, % 2H, ECF No. 1 5. The Mortors Memorandum provides ICE personnel “"guidance on the 
exercise of prosecutorial discretion to ensure that the agency’s immigration enforcement resources 
arc focLksed on the agency’s cuforccincnt priorities,” which hiciude “the promotion of iialional 
security, border seciuity, public safety, and the integrity of the immigration system.” Morton Mem. 
at 1, 2, av-ailahk at http;/ wwvv. icc.gov/doclib/sectire-commiinities/pdf prosecutorial-discretion- 
niemo.pdf. The Morton Memorandum sets out several factors that ICE officers, agents, and 
attorneys should consider when dcterraiiiing whethci: an exercise of prosecutorial discretion may be 
warranted for a paiticiifar alien. Morton Mem. at 4'-5, avuiiabie at 

htTpr/Vuvw.ice.gov dodib/sccLirc-commimitics/pdl/proseciitorial-discretJon-mcmo.pdf 

On June 15, 2012. Defendant Napotitano issued a Directive entitled '“Exercising 
Prosecutorial Discretion with Respect to Individuals Who Came to tlic United States as Children” 
(the ’’Directive”). Pis ’ Am. Comp!.^;^| 2. 29, ECF No. 15; Pis.’ Am. CompL Ex, 1 (Directive), ECF 
No. 15-E The Directive sets forth to what extent, in the exercise of prosecutorial discretion, DUS 
should enforce immigration laws ‘higLunsl ceitaiu young people w ho were brought to this country 
as children and know only this country as home.” Pis. ‘ Am. Compl, Ex. I (Directive), at 1, ECF No. 
15-1. Tlie Directive instructs ICE ofllcers to refrain from placing certain aliens who are imlawfirlly 


3 
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present in the United States into removal proceedings. It also directs ICE officers to facilitate 
gnmtmg deferred action to aliens who are uniawfuliy present in the United Stales and are already in 
renioval proceedings but not yet subject to a final order ofreraovaL Pis." Am. Coinpl, % 2, ECF No. 
1 5; Pis." Am. Compl. Ex. i (Directive), at 2. ECF No. 15-1. The Directive also instructs IISCIS to 
accqsl applications to determine whether the individuals who receive deferred action arc qiialitled 
for work ainhorizalion during the period of deferred action. Pis.' Am. Compl. 1; 2, ECF No. 15; 
Pis.' Am. Compl. Ex. 1 (Directive), at 3, ECF No. 15-1. To qualify for deferred action under the 


Directive, the alien mu.st satisfy tlic following criteria: 


• came to the Uniled States under tlie age ofslxteen; 

• has contmiiousiy resided in the United Slates for at least five 
years preceding the date of [the Direettve j and ss present in the 
United States on the date of [llie Directive]; 

• is currently in school, has graduated from high school, has 
obtained a general education development ceitilieale, or is an 
honorably discharged veteran of the Coast Guard or Armed 
Forces of die United States; 

• has not been convicted of a felony offense, a significant 
misdemeanor ofiense, multiple misdemeanor offenses, or 
otJierwisc poses a threat to national secuiily or public safety; and 

• is not above the age of thirty. 


Pis.' Am, Compl. Ex. 1 (Directive), at I, ECF No. 15-1. 

In July 2012, DHS issued llie '^'ERO Supplemental Guidance: Exercising Prosecutorial 


Discretion with Respect to Individuals Who Caine to the United States as Children.” which directs 


DIIS persoiuie! to implement the terms of the Directive. Pis.’ Am. Compl. ^ 30, ECF No. 15. In 
early August 2012. DIIS issued a document entitled “National Standard Operating Procedures 
(SOP): Defened Action for Childhood Arrivais (DACA) (Form I-821D and Form F765)f' which 
explains how DTTS will process applications for dcfeiTcd action under the Directive, fd. ^31. On 
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August 15.20 1 2, DHS began accepting requests for constderation of deferred action and applications 
for employment authorization pursuant to the Direclivc. Id. ^ 32. 

Several ICR Depojlation Officeis and IminigraUou Eriforcemcnl Agents* filed this lawsuil 
on August 23, 2012, to challenge the constitutional and statiitoiy validity of the Directive and the 
jVlorton Mcmorandoin. See generally Vh.' Comph. ECF No. 1; Pis.’ Am. CompL, RCF No. 15. 
Plaintiffs assert that the Directive violates ( 1 ) federal sraiutcs requiring the initiation of removals; 

(2) federal law by conferring a non-statutory form of benefit dofen’cd action- to more tlian 1.7 

million aliens, ratlierthan a form of relief or benefit that federal law permits on such a large scale; 

(3) llie eonstilutiona! allocation of legislative power to Congress; (4) the Ariieie 11, Section 3. 
constitutional obligation of the Executive to tabe cai’c that the laws are faithfully executed; and 
(5) the AdminislTative Procedure Act through conferral of a benefit without regulatoiy 


' i’lamtitt Ciinstopher L. C miie is an ICE Depoitation Officer in West Valley Cirv, I'tah. Ph.' Am. 
Couipl • 9. LCi No. 15. Plamtitf David hnelc is an ICE hmnigi-ation Enforcement Agent in l)ulid>, 
le\as id ^ 1(1 Plaintiff AnastaMJ Mane Canoll is an ICE Immigration Enforcement Agent in. El Paso, 
1 e.xas. id. *<11. Plaintifl Kicurdo Diaz is an ICE liiiraigratlon Enforcement Agent in El Paso, i exas. id. 
^ 13 Plaintitt Loicn^o tjar/a is an ICE ImmigLaUun Enforcement Agent in Los Fresnos. Jexas, hf * 13. 
Plamiifl Felix Luciano is an ICE imtmgrauon Enforcement Agem in San Diego, Californm. Id. % 14. 
Plamtitf Ire Rchstock is an ILL Inmiigraiicn Lnlorcemcnt Vgent uillunts\illc. Texas. Id. 15. PlamtitY 
Krmindo Si]\ a IS an ](1 Immigiauon I ntor\.i.mem Agent in El Paso, iexas. Id.%\b. Plaintiff Si-tmuel 
\lanm is an ICF. Immigration Enforcement Aecnl in i I Paso. 1 c\as. id ^ P Plaintiff James IX Doc bier 
IS an ICE Dcpoitaiion Utficci in Dovei. DeLusme. Id. 18. Ihc State ^'f Mississippi, by and through 
(jo\ crnoi Phi! Hnant, was on gmallv an additionalpfaintift in this lawsuit but the Court dismissed its claims 
foi iaek of stimding LSVoOider Em 24.2()13.FCF No 41 I he Court found that tlie State of Mississippi 
lacked standing because its asserted fiscal injury was conclusory and ha.sed on purely speculative economic 
data. Id. at 32. In contrast, the Court found that the individual plaintiffs satisfied the constitutional 
requirements of stiuiding with respect to the Directive and related provisions oflhe .Morton Memorandum 
that instruct them to N'iolatc w.iiat they believe to he their statiitoiy obligations, and they face a sufficicmiy 
concivte threat of disciplinary aclion ifllx v \ loLite tlit commands of the Directive by aixesting or issuing 
a Notice to A.ppcar in removal, protccdinus to a Dircciiw eligible alien, fd. at 2I--22. Accordingly, this 
Order will address Plaintiffs’ ApplaoTion lot Prclimman Injunition only as it pertains to the KiH 
Deportation Officers and ICE Immigration I ntoKcinent VgcnK (collectively, “Plaintiffs”). 
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iinplemeTitation.’ Pls.‘ Am. Corapi. 67--^?05 92-1 16, ECF No. 15. Plaintiffs challenge the 
portions of ibc Directive arid Motion Memorandum that require ICE officers to exercise 
prosecutorial discretion and defer action against aliens who satisfy the Directive's criteria. 

Plaintffis contend that the Directive commands ICE officers to violate federal law and to 
violate their oaths to uphold and support federal law." Id. 37-46. As a result. Piaintiffs have 
expressed dteir desire noTTo follow' the Dircettve, but they believe they w'ill he disciplined or suffer 
other adverse employment consequences if they arrest or issue a Notice to Appear in removal 
proceedings r‘NTA''y to aji alien who satisfies the factors for deferred action .se! out in the Directive. 
M % 49. PiaiiitilTs seek a deLiaralory judgment IVoin this Courl finding the Directive lailciwfiil tind 
In violation of the Constitution. Pis.' Am. Compl. A-E, ECFNo. 15. Piainriffs correspondingly 
request the Court to vacate the Directive and relevant pnn'isjons of the Morton Memorandum. Id. 
Plaintiffs Liltimatcly seek a permanentinjimction preventing the implemcntationof the Directive and 
preventing DliS from lakmgany adverse action against Plaintiffs for failure to follow the Directive. 
Id 1 F. 

Plaintiffs filed their Application for Preiiminaiy Injunction on November 28, 2.012. asking 
the Court to prelimmarily enjoin Defendants from implementing and enforcing the Directive and 

■ In thcii Attended Coraphiint, Plaintills adJitkiiiallv dllcge tlul the i^iieitne sioLalcs federal law 
by conferring the legal benefit ofemploymenl ninhon/ation vsuhoui anv siatucoiv and under the false 
pretense of ‘'prosecutorial diseretion.’"' Pis.' -yra t'ompi * L( F No However, the (fourl 

disinissedihis cause of action for lack of Httmding Stc thdi-t.Jan 24, 2013. hCF No 41. Accordingly, this 
Order will address Plaintiffs’ .Application for Preliminary iniuneuon only as ii pcriains to ihc remaining 
causes of action. 

^ The specific provisions of federal law at issue will be discussed later m this Order. See infra Part 

liLA.l. 

^ An NTA is a legal document that initiates removal proceedings against an alien. See 8 L'.S.F. 

if 122g:KC.F.R. ^ 239.]/ 
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related provisions ofrhc Morton Memoranduni. See germriHyPh.' Appl. Prelim. Inf., ECF No. 24. 
Dercndaiits Hied their Opposition on December 1 9, 20 12. and PlaiiitilTs filed their Repl}-' on Januaiy 
2, 2013. See generaliy Defk" Opp'n Appl. Prelim. In.|.. ECF No. 34; Vh.' Reph^ Appl. Prelim, hij., 
ECFNo. 36. The Court lield an evidentiary hearing on April 8, 20! 3.^ .^ec^Elecfronic Miniite Entry, 
Apr. 8. 20 1 3, ECF No. 53. .Accordingly, the issues have been briefed by the parties and this matter 
is ripe for detcmimation. 

O. LEGAL STANDARD 

To obtain preihninaiy inimiclivc relief a movant 'Inusi establish tliat he is lihely to succeed 
on the merits, that he h likely to suffer irreparable harm in the absence of preliminary relief, that the 
balance of equities tips in his favor, and that on iniunction is in the public interest.'" Winter v. 
Nemm-ii Res. Dcf. CoimciL Inc., 555 U.S. 7, 20 (2008); also Nichols v. Alcmel EA4. Inc., 532 
F.3d 364, 372 (5t]i Cir. 2008): Cana! An th. of Fla. v. Callemay. 489 F.2d 567, 572 (5rh Cir. 1974). 
A preliminary injunction ‘is an extraordinary' and dra.stic remedy, not to be granted routinely, but 
only when xhe movant, by a clear showing, carries the burden of persuasion.” While v. CarluccL, 862 
F.2.d 1209, 121 ] (5th Cir. 1989) (quoting Holkuui Am. Ins. Co. v. Sitccesskm of Roy, 111 F.2d 992, 
997 (5lh Cir. 1985)); see also Karaha Bockis Co. v. Perusahacm Pertambemgan Minyak Dan Gas 
Bumi Negara, 335 F.3d 357, 363 (5th Cir. 2()()3). Ifthc movant fails to cany its burden on any one 
of the four elements, tiie court must deny the request for preliminary injunctive relief 
Qonannies. Inc. \\ Goanpair.com, Inc.. 464 F. Siipp. 2d 603, 607 (N.D. Te.\. 2006). Even wlicnthc 


' The Court delayed consideraiion of Plaintiffs’ Application fiu' Prclimuiaiy injiuiction while it 
examined tbe complicated issue of standing, See genemlfv O’^dcr. hm. 24, 2ol3, hCf No. 41. AdditionLilly. 
counsel for Defendants sought a delay based on persona! obligatiojis. Set Lnopposed VI oi. Reschedule Date 
Pis.’ Prelim. Inj. Hr g. ECF No. 48; Order Setting Hr'g, Feb. 1 1. 2033. ECT Xo. 40 
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inovanl carries its burden of persuasion on all of the four lactors for obtaining a preUminary 
iiiiuncUoii, the decision to grant or deny preliminai'y iniimcliee relief is left lo the sound, discretion 
of the district court. Miss. Power Light Co. v. United Cos Pipe Line Co., 760 F. 2d 618, 621 (5th 
Cir. 1985) (citing Canal, 4S9 F.2d at 572). 'The decision to grant a prcliminaiy injunclion is to be 
treated as the exception rather than the rule.’' Ld. A movajit who obtains a prcliiTiinar>’ injunction 
must post a bond to secure the non-movant against any wrongful damages it suffers as a resoh ofihe 
injunctiork. Fed. R. Civ. P. 6S(c). 

111. ANALYSIS 

Piaintiffs filed their Application lor Prelimniaiylnjunclionon November 28,20 12. Plainriffs 
seek an injunction preventing Defendants from tmplcmenting and enforcing the Directive and related 
provisions of tlie Morton Mcmoraiiduin until the Court fully decides tlie lawfulness of those 
docLunents. Pis.' Appl. Prelim. Inj. 1 -2, FCFNo. 24. The Court will addrcs.s each element required 
to obtain a preiiminary injunction in turn. 

A. Likelihood ot Success on the Merits 

To secure a preliminary injujictioin Plaintiffs must establislt that there is a substantial 
likelihood that they wuU succeed on the merits of their claims. See Janvc')' Alguire^ 647 F.3d 585, 
595 (5th Cir. 2011). '‘It is not neccssaty for Plaintiffs to prove to an absolute certainty that they will 
prevail on the ments.'’ Placid OH Co. v. U.S. Dep 7 ofJmcriar, 491 F. Supp. 895, 905 (N.D. Tex. 
1980). Rather, PlamtitTs must raise ‘'questions going to the merits so serious, substantial, and 
difficult and duLibiful, as to make them a fair giound for litigation." Id. (quoting Watch 
Co. V. Benrus Watdt Co., 206 F.2d 7.38;, 740 (2d Cir. 1953)). They must present a prtma facie case, 
but need not show they arc certain to win. SeeJanvey. 647 F.3d at 595-96 (citing 1 1 A Charles Alan 


8 . 
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Wriglst., Arthur R. MiHer&MaryKayKa-ne, Federal PraciiceaiidProcedure § 2948.3 (2dcd. ]995)). 
A '‘more tlianncgiigibic diancc of is aitDicient to obtain a prelinimai'y iiijunclian. Compact 

Van Equip. Co. v. Leggett rii: Platt, Inc., 566 F.2d 952, 954 (5th Cir. 1 978). The (Tjurt will begio 
with an analysis of what Section 1225 of tlieTniraigration and Nationality Act (“INA"’)^ requires, 
hecansc that statute is central to all of Plaintiffs’ causes of action. 

1. 8th8,C. §1225 

Plainlifis assert that the Directive and related provisions of the Morton Memorandum 
expressly violate federal statutes requiring tlic untialion of removal proceedings. Br. Siipp. Pis.' 
Appl. Prelim. Inj. 3-7, ECF No. 26. Specifically, Plaintiffs assert that the Illegal Immigration 
Reform atid Immigrant Responsibility Act of 1996 (‘TfRIRA'’) requires immigration officers to 
initiate removal proceedings when they encounter illegal immignmls who are not “clearly and 
beyond a doubt entitled to be admitted." and thatany“proseciitorialdiscretion"canonly be exercised 
after removal proceedings have been ini tutted. See 8 U,S.('. § 1225; Br. Supp. Pis.’ Appl. Prelim, 
hij. 4, 5. ECF No. 26. Plaintiffs assert that Defendant Napolitano’s anthoiity under 8 U.S.C. 
§ 1 103(a)(5) as Scerctaiy of Horn eland Security to cjrforce the iminigratioir laws cannot be cons trued 
to authorize her to order her employees to violate the requirements of federal law in 8 U.S.C. § 1225. 
Id. at 5. Defendants respond that 8 U.S.C. § 1225(b)(2)(A) only applies to aliens arriving in the 
United States at a port of entry, rather than to any illegal alien that immigration offtcers cncoiinrcr 

The statutory provisio!'! at issue in the present case is Section 1225 ofTitle Rofthe Unitetl States 
Code. Title 8 of the United Slates Lode contains the provisions of the INA. This particular statutory 
provision corresponds to Section 235 ot the INA. and ii isoticn rcictrcd to as Seciion 235 in opinions ifom 
the Board of Immigration Appeals and in the immigration regulations locatetl in Title 8 of the Code of 
Federal Regulations. The Imiled Stales Supreme Court, in contrasi, provides ettacions to the United States 
<’ode when it addresses immigration law. Set e.g ..U ito/hf i. t nned Snnes. 1 U S. Ct. 2492, 2592 (2012). 
for simplicity and clai'ity. the Court w ill refer to this pi'uv is ion of the IW as "Section 1 225.” 


9 
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who has not been lawfiiliy admitted to the United Stales. Dcfs.‘ Oppht Appl. Prelim. Inj. 17-19, 
ECF No. 34. Defendants fttrilier ctrguc that the INA grants broad diftCielion to the Executive Brmich. 
including the decision wlietlier to initiate removal proceedings, so even ifS U.S.C. § ] 225(b)(2)(A) 
applies at places other than a port of entry, it still docs not mandate the initiation of removal 
proceedings. Id. at 1.4. Tlic Court tinds that R U.S.C. § 1225(b)(2)(A) is not limited to aHens 
am ving in the United Stares at a port of eiitiy, and it mandates the initiation of removal procccding.s 
whenever an immigration officer encounters an illegal alien who is not “clearly and beyond a doubl 
entitled to be admitted,'’ 

a. Tlte Scope of 8 U.S.C. ^ 1225(b)(2)(A.) 

Section 1225 states; ‘'An alien present in the United States who ha.s not been admittedorwho 
arrives in the United States . . . shall be deemed for piiptoses of This chapter an applicant for 
admission.” 8 U.S.C. § 1225(a)(1). In the INA, the terms “admission” and “admitted” mean "fhe 
lawful entry of the alien ioio the United Stales after inspection and authonzalion by an immigration 
officer.” Id. § 1 U)l(a)(13)(A), An alien ‘Xvho has nor been odmitted,” therefore, is an alien who has 
jioi: lawfully entered into the United States “after inspection and authorization by an immigration 
officer.” Nee id. By the Directive’s terms, any Directive-ciigible alien woiiid be ojte “who has not 
been admitted” ajtd is therefore deemed an “applicant for admission” for pur|x>scs of Sectiojt 1 225. 
See gejiendly Pis.' Am. Compl. Ex. 1 (Directive), ECF No. 15-1. Section 1225 further provides that 
“[a]!i aliens . . . who are applicants for admission . . . shall be inspected by immigration officers.” 
8 U.S.C. § 1225(a)(3). Subject to certain exceptions not relevant to the pre;sent case, when an 
mimigration officer encounters “an alien who is an applicant for admission, if the examining 
immigration officer detemtines that an alien seeking admission is not clearly and beyond a doubt 
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entitled to be admitted, the alien shalf. be detained for a proceeding under [Sjcction 1229a of this 
lillc." Id. § 1225(b)(2)(A) (emphaisis added). The proceedings under Section 1229a arc removal 
proceedings in the United Stales Immigration Courts.' Id. § 1229a. 

Defendants contend that vScction 1 225(b)(2)(A)’s statement that the “alien shall be detained'’ 
applies only to applicants for admission who ar'c “seeking admission" to tlic United States, as 
distinguished from aliens who are already present and merely encounter an nYimigration officer in 
the course of the officer carrying out hfs regular duties. Defs.’ OppTi .Appl. Prelim. Inj. 1 7. ECF No. 
34 (quoting 8 U.S.C. ^ 1225(b)(2)(Aj). ThcyasseiirhiiL while “aliens who arc present in the United 
Slates and have not been admitted are deemed ‘appliccints for admission' pursuant to 8 U.S.C. 
§ 1225(a)(1), they are not necessarily 'seeking admission' for purposes of [S jection 1225(b)(2)." 
Id. at 17 -1 8. Defendants contend tliat the phrase “alien seeking admission" means only those aliens 
coining or attempting to come into the United States at a port of entry. Id. at 1 8. The Court finds 
that the phrase “alien seeking admission" in Section 1225(b)(2)(A) is not limited to aliens arriving 
indie United States at a port of entry. 

When construing a statute, the .starting point should be the language of the statute itself, “for 
if the intent of Congress is clear, that is the end of the matter."’ Tri/v. Mukasey. 509 F.3d 677, 681 
(5th Cir. 2007) (quoting Good Samardan Horp. v. ShaMa, 508 U.S. 402, 409- - 1 0 (1993)). Because 
tlie meaning of ccitatn words or phrases “may only become evident when placed in context . . . , the 
words of a statute must be read in their context and with a view to their place in the overall starutoiy 


' Service of an NTA initiates removal proceedings against an alien. See 8 U.S.C. § 1229; 8 C.F.R. 
§ 239.1, Once an Nl A. is issued, the governraetn determines whether to detain the alien {)r release him on 
bond or his own recognizance. The issues presented in this case concern only the issuance of an NTA and 
do not itwol ve the decision to detain an alien or release him on bo 2 .id or his own recognizance. 
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scheme.” Nat 'lAss’n of Flame Builders v. Defenders of Wildlife. 55 1 IJ.S. 644, 666 (2007) (quoTing 
FDA Brown & WilUanison Tobacco Corp., 529 U.S. 120, 1 32 (2000)), With respect lo tlie INA, 
the Sccrelary ol Hotnclaitd Seciiiily ha.s thepower to administer the statutory scheme, which incl udes 
the power to pass regulations elucidating specific provisions of the INA. See 8 U.S.C. 
§ ! 103(a)(i), (3); also Chevron, U.S. A.. Inc. v. Naiiira! R.es. Def. Council, Juc..^ 467 U.S. 837, 
843 - 44 (1984). “[I'jflhc statute is silent or ambiguous with respect to the specific issue,” the court 
must determine if the agency has provided an interpretation or cianfication of the statute. See 
Chevron, 467 U.S. at 843 44. If the agency has provided such an intetpretation, ‘‘the question for 
die court is whether the agency's answer i.s based on a permissible constiiiction of the statute.” Id. 
at 843. 

Defendants ask the Coiut to construe Section 1 225(h)(2)(A) as only applying to aliens who 
are coming or attempting to come into the United States at a port of entiy’. See Defs.' Opp’n Appl. 
Prelim. Iiij. 1 8, E(.'F No. 34. Ucfcndanls have not provided the Court w ilh the statutory coTistraclion 
ajiaJysis that would lead to such a conclusion,^ See id. at 17"19. Accordingly, the Court will 
proceed wltli its o\vn. statutory construction analysis. 


^ Given their cursor)-' am lysis of the issue, the Court questions whether Defendants have sufficiently 
presenied the staiuiorv consiiuciion issue to the Court fordeleniiincitjou. i-’or example. Defendants mention 
in a footnote that Section 1 223 typically applies lo aliens encountered at a port of entry or near the border, 
while Section 1226 applies lo tilicrts encouiilci'cd in the interior ofihe United Stales, bat they do not provide 
citations to any sources that would lead the Court to that conclusion. See Defs,' Opp'n /\ppl. Prelim, ioj. 
] 7 n.l4. Defendanis also stale thal the phrase “alien sl eking admission” has been interpreted lo uieiui '“only 
those aliens coming oraltcmpling to come into the I ruled Stales ai iport of entrv'f’but they again fail to cite 
any sources tlvat would lead tire C'oiirr to that cool iusion Sue iC at 1 X (inviting the Court to compare Section 
1223(b)(l)(A)(i) with Section l225(b)(I}(.A)(ui|, but providing no tmaiysis). In the Fifth Circuit, a. parly 
waives any issues that are inadequaiely brickd i niiLd SfuLs i Mariinaz, 263 F.3d 436, 438 (5ih C’ir. 
200 ! ); Rc^mi v. Gonzales. 157 F. App’x 675, 676 (5th Cir. 2005) (per curiam), 'fhe parties must piovidc 
citations to rdev-anl authority in support, of their propositions. See Castro v. 'SlcCoi'(L259V. .App'x 664,666 
(5th Cir. 2002). Given the importa.nce of the issue, the Court will address Defendants’ aiguments in spite 
of their minimal analysis and citations in support of their proposed constraction of Section 1225(h)(2)(A). 
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The Court fifids that the language of the statute itself does not limit the application of Sec tion 
1225(b)(2)(A) to aliens coming or alicraplmg to come into the United Stales at a port of entry. 
Section 1225(b) applies gcnerdlly to “'applicatiis for admission," which includes aliens '‘■present in 
the United States who [have] not been admitted." 8 U.S.C. § 1225(a)(r), (b). Section I225(b)(r5 
applies to two categories of aliens; First, “'aliens arriving in the United States," and second, aliens 
who have not been admitted or paroled into the United States and who have not aftlrmativcly shown 
that they have been physicaily present in the United States continuously for two years prior to the 
date that an immigration olTiccr determines they arc inadmissible, [d. § 1225(b)(l)(A)(i), (iii). 
Section 1225(b)(2) applies to a separate category of aliens, desciibcd simply as "other iiliars.” Id. 
§ 1225(b)(2), Section 1225(b)(2)(A) states that "in the case of an alien who is an applicant for 
admission, if the exarninmg iinmigratioii officer determines tltat an alien seeking admission is not 
clearly and beyond a doubt entitled to be admitted, the alien shall be detained.” Id. § [225(b)( 2)(.\). 
Nothing in the hmguagc of Section 1225 limits the application of Section 1225(b)(2)(A ) to aliens 
who are coming or attempting to come into the United States at a port of entry, and the Court has 
been unable to locate a statute providing a defuiitton of the phrase "alien seeking admission." 
Because tlic language of the statute itself docs not shed light on the meaning of "alien seeking 
admi.ssion," the Comt ■will turn to relevant regulations that the Secrctaiy of Homeland Sccuntv' has 
promulgated in an effoiT to interpret Sccrion 1225. 

Regulations located at 8 C.F.R. 235.1-235.12 relate to Section 1225 of die INA. 
Defendants rely specifically on 8 C.F.R. § 235.3(c) to support ilicir proposidon that Section 
1225(b)(2)(A) applies only to aliens coming or attempting to ctimc into the United States at a port 
of eiimy. See Dels." Opp’u Appi. Prdim. Tnj. 1 8-19, FCF No. 34, That regulation states that "any 
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afrivliigolien who appears to the inspecting officer to be inadmissible, and who is placed in removiil 
proceedings pmsuant to [8 U.S.C. § 1229a] shall be detamed in accordance with [8 U.S.C. 
§ i225(b)].“ 8 C'.F.R. § 235.3(c). An “aniving alien” is defined as “'an applicant for admission 
coming or attempting to come into the United States at a port of entry.” 8 C.F.R. § 1 .2. '\Mii1c this 
regulation applies Section 1 225(b) to "‘arriving aliens,” it docs not limit tlie application of Section 
1225(b)(2)(A) to "‘arrivijig ahens.”*^ Notably, throughout the IN A and related rcguiaiions, the terms 
"'arriving alien” and ”aliai arriving in the United States” arc used to refer to aliens coming or 
atiempring to come into the United States at a port of entry. If Congress intended to hinit the 
application of Section 1 225(b)(2)( A) to aliens coming or attempting to come into the United States 
at a port of entry, it would have used the temi '"arriving alien” or '‘alien arriving in the United States” 
instead of the term "'seeking admission,” Because Congrc.ss has not done so. the Court rejects 
Defendants' proposed interpretation of Section 1 225fb)(2)(A) and finds that Section 1 225(b)(2)(A) 
applies to “applicants for admission” — that is, aliens w ho have not lawfully entered the United Stales 
alter inspection and authorization by an iminigration ofnccr—whethcr they arc arriving in the United 
States at a port of entry or arc cncoirntercd by immigranon officers elsewhere in the United States. 

Next, the Court must determine whether Section 1225(b)(2)(A) I'cquires iinmigr'ation officer 
to initiate I'cmoval proceedings (i.c., issue an KTA) against aliens who are not “clearly and beyond 


I he ( oan Inih also tuund vcctral ca^es in vhich thu go\ eminent relied on Section I22:i(b5(2!( \) 
tu juslily the dclciilion vif aliens ulu) were ennsuniered v\hiiecoimng or tempting lo L<.»me into the ( nited 
States at a port ot emrs See, t g. Bunhsiu \ Si(fh>I. S62 1 Supp. 2d U5. U”. (M.i) Pa 2012); 

\dJdf,.i!dh \ 44“^ 1 VllOfAJ lot' ! rrti I Oth Uir 20()0r \icitu\ '’'60 1 Sapp 2d tU"?, 

o40-50(i)\ I. 2il(JS). 1 s/it ■ fj/h 150 !- ^iS2. 5S7--HN ( 'd Cif. 201)3). / 'veifs I IhO h. 

Supp 2d OU. 622 2^ tSD \ \ 2001) Ho\!(t.vcr the Conn has been unable to locale an} ■'taiutoiy 
piovisions legulaliouN oi eases liniiting the applica) ion of Section 1225(b)(2)(A) to aliens coming or 
aiiernpung lo come into the fanned States at a port. nl entry, and the Court finds it inappropriate to impose 
such a limitation;. Again. Defeodaots have not provided the Uoiiit with citations to or substantive analysis 
of relevant statutes, regulations, and case law' that would support such a limitation. 
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a doubt eniitled to be admitted,’' or whether the statute leaves room at that level tor the exercise of 
proisccutorial discrclion. 

b. Whedter 8 li.S.C. ^ 1225(tiK2)( Aj is Mandatory 
Plaintiffs contend that Section 1225(b)(2)(A) creates a inandatory duty for inniiigrntion 
officers to initiate removal proceedings against aliens who arc not Icaiiy and beyond a doiibl 
entitled to be admitted/' Br. Siipp. Pis.' Appl. Prelim. Inj. 5, ECF No. 26. Plaintiffs assert that the 
IN A eliminates ICE’s discretion to enforce the immigration laws because Section 1 225 ‘’requires the 
agency to enforce the Act [and] also sets forth specific enforcement proccdttms.” Id. at 6 (quoting 
Adasm v. Richardson, 480 F.2d .1159, 1 162 (D.C. Cir. 1973) (en banc)). Defeiidmts contend tlia! 
tlie Executive Branch has long exercised prosecutorial discretion in tlie inimigration context often 
in the form of deferred action. Defs.’ Opp’n Appl. Prelim. Inj. 5 -6, 14, ECFNo. 34 (citing Reno v. 
Am.-ArahAnti-DiscrinimaiionComm. rVElliDC), 525 U.S. 47 1, 483-84 (1999).. v. Uniied 
Stales, 132 5. C:t. 2492, 2499 (2012), and Texas v. Untied States, 1 06 F.3d 661 , 667 (5lh C'ir. 1 997)). 
Defendants also assert that the word “sliair’ docs not impose a mandatory duty on immigration 
ofliccrs to initiate removal proceedings. !d. at 19, 19 n.l7 (citing In re E-R-M 8^ L-R-M, 25 I. & N. 
Dee. 520, 522 (B,.i:.A. 2011), Town of Castle Rockv. Gonzales,, 545 U.S. 748, 760-62(2005X and 
676 esfChi. v. Morales, 527 U.S. 41, 62 n.32 (1999)). The Coiiil; llnds that Congrcss'’s use of the 
word “shall'’ m Section 1 225(b)(2)(.A) imposes a mandatory obligation on immigration otYicers to 
uiitiate removal proceedings against aliens they encounter who are not '‘clearly and beyond a doubt 
entitled to be admitted," 

The Supreme Court has noted that Congress’s use of the word '^shalU in a statute imposes 
a mandatory duty on an agency to act. Fed. Express Co 2 'p. v. ITolowecki, 552 U.S. 389, 399 (2008) 
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(citmg29 U.S.C. § 629(d) and noting that “'[tjhe [FEOC's] duty to initiate formal dispute resolution 
processes upon receipt of a charge is mandatory in the ADEA context''); Lopez v. Daviw 531 U.S. 
230, 241 (2()()1) (noting that (Congress's use of the word “'sbair' indicates an intent to 'Impose 
discretionless obligations''). In contrast. Congress's use of the word 'hnay" in a statute merely 
imposes a permissive duty., and it leaves the agency with discrctfon to detennine when to act. See 
Lopez^ 53 1 U.S. at 42 1 . Application of these basic rules leads ihe Court to conclude that Section 
1 225(b)(2)(A)’s iLse of tlicword ‘"shair’ imposes a mandatory duty on immigration officers to initiate 
removal proceedings whenever they encounter '‘applicants for admission" who ore not "clearly and 
beyond a doubt entitled to be admitted." See 8 U.S.C. § 1225(b)(2)(A). Nevertheless. Defendants 
cite several cases in support of Their pi’oposirion that die term "shall" in Section 1225(b)(2)(A) docs 
not impose a mandatory obligation on irnmigratton officers, but instead leaves the decision to initiate 
removal proceedings subject to an immigration officer's prosecutorial discretion. Defs.' Cpp'n 
AppL Prelim. loj. 1 3, 1 9 J. 9 n. 1 7, ECT No. 34 (citing Heckler v. Chemey^ 470 U ..S. 82 1 , 833 (1 985); 
In re E-R^M dl l-R-SL 25 1. & N. Dec. at 522; Gonzale-^, 545 U.S. at 76(U62; Morales, 527 U.S. at 
62 n.32). 

The Court acknowiedges that immigration law is an area of law where Df iS and ICE have 
tiaditionally had discretioiito prioritize their enforcement efforts to promote the cfficicntuse of their 
limited financial resources and further their goal of ensuring public safety in the United States. As 
recently as last year, tlie Supreme Court acknowledged that "[a] principal feature of the removal 
system is the broad discretion exercised by immigration otllcials." Arizofup 132 S, Ct. at 2499. 
"Discretion inthe enforcement of immigration law embraces immediate human concerns," including 
the desire to be near one's family, an alien's tics to the community, an alien's military service, and 
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international relations. M. Concerns lhat justify executive discretion in the criminal law context 
apply in the munigialion kivv eoiilcxt as well. Refw, 525 U.S. a! 4li9-91. Generally, tlic Executive 
niusl consider 'Ihc slrcngih of the case, the pvosecuUoii's general delencnce value, the Government's 
enforcement priorities, and the case's relationship to the Governmeiit’s overall enforcement plan.*’ 
Id. at 490. Judicial review of executive deci.sions to enforce criminal or immigration laws could 
result in unnecessary delays of proceedings, '‘chilijingl Lwv cnlbrcemcni by subjecting the 
prosecutor’s [or immigration officiarsj motives and decisionmaking to outside inqiiiryf’ and 
“undermin[ing] prosecutorial effectiveness.'* Id. The Supreme Coiul, speaking generally with 
regard to immigraLion law, has noted drat ‘Tedeiul ollk'ials. as an iniUal matter, must decide whether 
it makes sense to pursue removal at all,” and ICE ‘hnay decline to instituTe proceedings, terminate 
proceedings, or decline to execute a final order of removal” ”to ameliorate a harsh and unjust 
outcome.” Arizona, \?>2 S. Ct. at 2499; Reno, 525 U.S. at 4H4. The Supreme Court has also 
approved of IC'E’s iilflii^iilioii of ‘■deferred action,” which may occur “at any stage of the 
administrarive process.” Reno, 525 U.S. at 484. While DHS and ICE generally have the discretion 
to dcTemiinc when to initiaie removal proceedings, the Supreme Court has noted that ‘’Congress may 
limit an agency’s exercise of enforcement poivcr if it wishes, cidicr by setting substantive priorities, 
or by otlierwise circumscribing an agency's power to discriminate among issues or cases it will 
pursue.” Heckler, 470 U.S. at 833. Tlic Court finds that Congress, by using the mandator}' term 
“sltall” in Section i225(b)(2)(A). has circumscribed ICE’s power to exercise discretion when 
detennining against which “applicants for admission” it will initiate removal proceedings. See 8 


1J..S.C. § 1225(b)(2)(A). 
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The Court does tiot find Defendants’ cited cases where the word "shall” left room for 
discretion coiilrolJmg. First, in In re E-R-hi L~R~M. the Board of Immigration Appeals found that 
the use of the tcmi "shair* in Section 1225(b)( I )(A)(i) did not linih the prosecutorial discretion of 
DFIS to place arriving aliens in removal proceedings tinder Section l22Qa, rather than expedited 
removal proceedings. 52 T. & N. Dec. at 520. In that case, the government mifiated removal 
proceedings against the respondent.s under Section 122'9a when they airtved nt the United States 
from Cuba. hi. at 520 21. The respondents were subject to expedited removal proceedings under 
Section 1 225(b)( 1 )(A)(i), but they were also entitled to Section 1 229a removal proceedings under 
Section 1.225(b)(2)(A). Cu/npurt'S U.S.C. ^ 1225(b)(l)f A)(i)("I.fannmnigraUon orricerdelermiiies 
tJuit an aiten (otlier than an alien described in siibparagrapli (F)) who is arriving in the United 
States ... is inadmissible under [Sjcction 1 lS2('a)(6)(C) or 1 1 82 (a)(7) ofthistitic. the officer shall 
order die alien removed from ihc United States without further hearing or review unless the alien 
indicates eitha' an intauion to apply for asyiuni under [Sjeclion 1158 of this title or a fear of 
pen;ccution.”), with ki. § 1225(b)(2)(A) C[IJn the case of an alien who is an. applicant for admission, 
if the Gxanrining immigration officer determines that nn alien seeking admission is nor clearly and 
beyond a doubt entitled to be admitted, the alien shall he detained for a procecdingimdcr [Sjcction 
1 229a of this title.”). TJtc Immigration .Tiidge found that it lacked Jurisdiciion over the Section 1 229a 
removal proceedings because the respondents were subject to mandatoiy expedited removal 
proceedings under Section ]225(b)(l)(A)(i). In re E-R-M &.L~R-M., 25 I. & N. Dec. at 521. 

Presented with mutually exclusive mtmdatory provisions, the Board oflmmigmlion Appeals 
vacated the Immigration Judge’s decision and detemiined that, wlicn there is a choice between two 
avenues of removal proceedings, both of which contain the word "shall,” the "shall” in Section 
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1 225(b)(r)(A)(i) concerning expedited removal proceedings can be interpreted as “may.’' Id. at 
522-24. 

In the present case, Dircctive-cligtblc aliens would fall under Section 1 225(b)(2)(A)’'s 
instmetion that immigration oftlcers “shall” i nitiate removal proceedings under Section ! 229a. Even 
if Directive-eligible aliens were encountered upon arrival in tlic United States (perhaps after a brief 
departure from the country) so that Section 1225(b)(l )(A)(i)’s expedited removal proceedings would 
also apply, the Ciovernment’s discretion could only be exercised to determine whether to proceed 

under Section 1 225(b )(l)(A)(i)’s expedited rentova! proceedings or the removal proceedings under 
Section ,1229a. Nothing in In re E-R-M & L~R~M suggests that DHS and ICE have discretion to 
retiraiii from initiating removal proceedings at all. 

hi Heckler v. Clhaney. the Supreme Court found that the Federal Food, Drag, and Cosmetic 
Act's (“FDCA”) section on criminal sanctions did not impose a mandatory duty on the Food and 
Drug Administiaiion (“FDA") to prosecute every viofaliou of the Act, even though the statute 
provided that “any person who violates the Act’s substantive prohibitions 'shall be imprisoned . . . 
or fmed.’"''d70 IJ.S. at 835 (quoting 2 1 IJ.S.C. § 333). The Supreme Coint found that this seemingly 
inandalorv' language did not require prosecution of evciy violation of the Act, “particularly since die 
Act charges the Sccrciaiy only with recommending prosecution,” and “any criminal prosecutions 
must be initiated by the Attorney Ceneral.” Id. The Supreme Court found that the Act's 
enforcement provisions, on the whole, committed “complete discretion to the Secretaiy to decide 
how and when they should be exercised,” Id. The TNA. in contrast, is not structured m such a way 
that DliS and TCE have complete discretion to decide when to initiate removal proceedings. Instead, 
Section 1225(b)(2)(A) of the INA requires immigration ofllcers to initiate removal proceedings 
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whenever They encounter applicants for admission who are not “cicatiy and beyond a doubt entitled 
to be admitted, " tuid nothing in the TNA or related rcgnlaiioiiis suggests that Congress's use of the 
term “shalT’ imposes anytliing other than a mandatory duly. 

Tn Cify of Chicago i*. M{>ra/es\ the Supreme Court addressed the constitutionality of an 
Illinois city ordinance that stated: “Wieiicver a police officer obsen'cs a person whom he reasonably 
believes ro be a criminal street gang member loitering in any public place with one or more other 
persons, he shall order all such persons to disperse and remove themselves from the area.’’ 527 U.S. 
at 47 11.2. The Supreme Court found that the ordmance was unconstitiitionany vague because it did 
not “provide sufliCieiiily spccillc iiinits on the enforcement discrelion of the police To meet 
constitutional standards for detiniteness and clarity.' ’’ hi. at 64. The Supreme Comt also notedtliat 
the word “shall” was not mandatory', because the City- -the legislative body lliat drafted the 
ordinance- -conceded that “police officers must use some discretion in deciding when and where to 
enforce city ordinances.” Jd. at 62 n..32. Similarly, in Tcnm of Castle Jiock, Colorado v. Gonzides, 
the respondent filed suit luidcr 42 U.S.C. § 1983 ailcging that tJie Town of Castle Rock, Colorado 
violated her due process rights when its police officers failed to respond to her repoits that her 
estranged husband had taken their children in violation of her restraining order against him. 545 
U.S. at 751, 754. Colorado law provided in relevant part: 

(a) ... A peace officer shall n.se every reasonable means to enforce a 
restraining order. 

(b) A peace officer shall arrest, or, if an arrest would be impractical 
under the circumstances, seek a warrant for the arrest of a restrained 
person when the peace ofllcer has information amounting to probable 
cause that; 

(T) The restrained person has vioiated or attempted to violate any 
provision of a restniining order; and 
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(in The restrained person has been properly scr\^ed with a copy ofthc 
restraining order or the reslicuned person has received actual notice 
of the existence and substance of such ordcT. 

(c) . , , A peace officer shall enforce a valid restraining order whether 
or not there is a record ofthc restraining order in the registry, 

M at 752 (quoting Colo. Rev. Slat. § !8-6--H03.5(3) (Lexis 1999)). The Supreme Court found that 

this statute did not create a mandatory duty for police oftlccrsTo enforce restraining orders, hi. at 

760. The Supreme Court stated that "| aj well established tradition of police discretion has long 

coexisted witlr apparentlvniandatory' arrest statutes.” Id. at 760. HoweverAhe Supreme Courtiiotcd 

that the legislature may override normal poiicc discretion by providing “a true inandate[, which] 

would require some stronger indicaTion . . . than 'shall use every rcasojiable means to enforce a 

restraining order' (or even ‘shall arrest . . . or . , . seek a warrant’).'” id. at 760-61 . 

The Supreme Court in Ci/i of Chicago v. Morales was examining the city ordinance to 
determine whether it provided sufficient notice of what constituted prohibited conduct. Morales. 
521 U.S. at 59-60, The Supreme C'oiiit in Town of Castfe. Rock, Colorado v. Gonzales wa.s 
examining the statute to dctenninc whether if conferred a property right for purposes ofthc Due 
Process Claose of the Fourteenth Amendment. Go/'tsak'.<, 545 LhS. at 766. 1-lcro, the Court must 
detcnninc what Section 1225 requires and whether the Directive and related provisions of the 
Moiton Memorandum directly conflict with those statutory requirements. Accordingly, the Court’s 
analysi.s intheprc.scntcaseis different from the Supreme Court’s analysis in Morales and Gonzales. 
Considering Section 1225 as a whole, the Courf finds that Congress has used language indicating 
an intent to impose a mandatory duty on immigration officers in Section 1225(b)(2)(A). Specifically, 
the statute sets out a detailed scliemc forthc initiation of removal proceedings. For example. Section 
1225(b)(1) applies expedited removal proceedings to particular aliens, while Section 1 225(b)(2) 
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applies traditional removal proceedings to anotlier class of aliens. Compare HU.S.C. § 12.25(b)( 1), 
wiih Id. § 1225('b)(2). Sections 1225(b)(2)(B) and (C) also provide specific exceptions lo the 
inirialton of removal proceedings required by Section 1225(b)(2)(A). (riven the use of the 
mandatoiy term "shall,” the striiclure of Section 1 225(b) as a whole, and the defined exceptions to 
the initiation of removal proceedings located in Sections 1 225(b)(2)(B) and (( 2 ), the Court finds that 
Section [225(b)(2)(A) imposes □ mandatory duty on immigration officers to initiate removai 
proceedings whenever they encounter an ‘'applicant for adinission'’ who “ts not clearly and beyond 
a doubt entitled to be admitted." 

c. Whether the Court Can Still Uphold DHS"s Disaetbn 
When the Executive "takes measures incorapatibie wiili the expressed or implied will of 
Congress, his power is at its lowest ebb,” and "[cjourts can sustain exclusive [executive] conti ol in 
such a case” only if tliat particular subject matter “is within [the Executive's] domain and beyond 
control by Cdngrcss.” Yoimgsicn-vn Sheef A Tube Co. v. Sawyer^ 343 U.S. 579, 637-40 (1952) 
(Jackson,. J., concurring). Because Section 1225(b)(2)(A) expressly requires immigration officers 
TO iJtitiatc removal proceedings against applicants for admission who are not "cleaiiy and beyond a 
doubt entitled to be admitted,” the Court can uphold DHS's discretion to refrain from initiating 
removal proceedings under those circumstances only if Congress does not have power to legislate 
in tlic area of immigration law with regard to the removal of aliens. 

Congress's power over immigration is rooted m the Constitution, is inherent in the powers 
of sovereign nations, and is an incident of intcraalional law. U.S. Const, art. L § 8, cL 4 (“The 
Congress shall have power . . . [t]o establish anuniform Rule ofNaturalization, and uniform Laws 
on the subject of Bankmptcies throughout the United States.”); Chae Chan Ping v. United Smies, 
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1 30 !j .S. 581. 603-07 ( 1 889) (‘That the govemraent of the United States, through the action of the 
legislative dcpartnient, can exclude aliens from its tciriloi'v is a proposition which vve do not think 
open to coiilroversy/*); NLs'lumuru Ekiuv. United States, 142U.S. 651, 659 (1 H92)0’It is an accepted 
masiiin of international Lw that every sovereign nation has the power, as inherent in sovereignty, and 
essentia! to self-preservation, to forbid the entrance of foreigners within its dominions, or to admit 
them only in such cases and upon such conditions as it may see ftt to prescribe.”); Fong Yne Ting 
V. United Slates, 149 U.S. 698, 7U7 (1893) (‘"The right of a nation to expe! or deport foreigners w ho 
have not been naturalized, or taken any steps towards becoming citizens of the country, rests upon 
the same grounds, and is as absolute tuid unqiiaiified, as the right to prohibit and prevent ihcir 
entrance into the country.”); Haris ktdes v. Shciiighness}\342 U.S. 580, 596-97 (1952) (Frankfurter, 
J., concurring) (‘The conditions for entry of oveiy alien, the particular classes of aliens that shall be 
denied entry aifogeihcT, the basis for detennining such classification, the right to terminate 
bospilality to aliens, [andj the grounds on which such determination shall be based, have been 

recognized as matters solely for the responsibility of tlie Congress ”); Artomi, 132 S. Ct. at 2498 

(“Tlic (ioverjtmcjit ofthc United States has broad, undoubted power over the subject of immigration 
and the status of aliens.”)- (Congress unquestionably has the ability to legislate in the area of 
immigration law-’ with regard to the removal of aliens. Because immigration law’ is not "Svithin [the 
Executive’s] domain and beyond control by Congress,” Congi’csshas tlie ability to cHtninatc DMS’s 
discretion with respect to when to initiate removal proceedings against an alien, and DUS cannot 
implement iTiea.s tires that are mcompaiible with Congressional intait. See Heckler, 470 U.S. at 833 

.\l the .A.pril 8, 2013 hearing. Defendants a-'serted that “as a siatotory niaiter” Congress has the 
ability to requirc every immigraTiou mticci that cacoiintci's an alien who is not “dearly and beyond a doubt 
entitled to be admitted” to issue an N i'A to such alien, but Congress may not have the ability to do so "as 
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(“Congress may limit an agency's exercise of enforcement power if it wishes, either by setting 
subslaniivc priorities, or by oUierwisc circumscribmg tut agency’^ power to discrirnioate iunong 
issues or cases it will pursue.'*). 

Because Congresshas thepowerto legislate in the area of immigration law and has expressed 
its intent to require the initiation of removal proceedings against aliens when the requircincrits of 
Section 1225(b)(2)(A) are satisfied, tltc Court finds that DHS does not have discretion to refuse to 
initiate removal proceedings when the requirements of Section 1225(b)(2)(A) arc satislled. 
However, DIIS's ability to exercise its discretion at later stages in the removal process by, for 
exaiupie, cancellmg the Notice to Appear or tnoving to dismiss the removal proceedings, is not at 
issue in the present case, and noTlting in tins Order limits DHS's discretion at later stages of the 
removal process, .Sue 8 C.F.R. § 239.2(a) (providing for cancellation of a Notice to Appear prior to 
jurisdiction vesting with an immigration Judge); id. § 239.2(c) (providing for a motion to dismiss 
removal proceedings after jurisdiction vests with an immigration judge); Jn re G'-A-C, 22 I. & N. 
Dec. 28 1,283-84 (B. LA. 1998) (noting that, pursuant to 8 C.F.R. § 239.2(a), an immigration officer 
“authorized to issue a Notice to .Appear has complete power to caned such notice prior to 
jurisdiction vesting with the Immigration Judge”). Through tlie exerc ise of discretion at these later 
stages in the removal proceedings, DHS appears capal:>le of prioritizing its removal objectives and 
conserving its hmited resources. 


a constitutional mailer.” See Hr'gTr. Dcfenchintsorgucdlhat Gongress might not have the ability to impose 
such a mandatory' duty^iLS a. constitutional, matter” because ('’ongrcssNinipIcmcTHation of a mandatory' duty 
might infringe on the Executive's ability lo use its discretion in the iinmigration law context to “take Care 
that the Laws be faiihfuily executed.” M.' .sec [J.S. Const, art, 11, § 3, The Court finds this argiinien! 
unavailing given the Supreme C.'oun.'s recognition of C’ongrcssN broad power in the areaof immigration law. 
See supra Part IlI.A.i .c. (discussing congressional povver in the ai'ea of immigration law). 
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Having dctcmiiiicd that 8 U.S.C. § 1225(b)(2)(A) requires tlie initiation of removal 
proceedings whenever iUi anmigration ofllccr encouiilers an '"appHcant for adinissioiv" who is not 
‘■clearly and beyond a doubt enlitled to be admitted,’' the Coun now turns to the issue of whether 
rehef is availabie under the Declaratory Judgment Act. 

2. Declaratorv'^ Jiidgnient Act 

Plaintiffs ultimately seek a declaratory judgment lo the effect that the Directive and related 
provissons of the Morton Memorandum are imlawful and in vioJatioii of various statutes and the 
ConstiRition of die United States, along with an injunction prevcniing Defendants from 
impienicutiug or enforcing the Directive or taking any adverse action against Plaiiitllfs for not 
foliovving the Directive. Pis.” Am. Compl. ff A-F, ECF No. 15. The Declaratory Judgment Act 
provides: ‘Tn a case of actual controversy within Its jurisdiction, . . . any court of the United States, 
upon the tiling of an appropriate pleading, may declare the rights and other legal relations of any 
interested party seeking such dcclaratioo, whether or not iurthei' relief is or could be sought.” 28 
U.S.C. § 2201(a). The Declaratory Judgment Act is not an independent source of subject matter 
jurisdiction, but merely provides additional remedies. See Eanies’t u. hmefiintt, 690 F.2d 1 198, 
1 203 (5ih Cir. 1982). It permits an award of declaratory relief only when there is another basis for 
jurisdiction present. TTEA v. Yslehi del Sur Pueh'hf 181 F.3d 676. 681 (5th Cir. 1999). The 
existence of an ‘'actual conu’ovcrsy” in a constdiitional sense is necessary to sustain jurisdiction 
iinderthe Declaratory Judgment Act. AeinaLife Ins. Co. v. Maworth^OQlJ.S. 227,239 d0(i937); 
iVn/7 Rifle Ass'n of Am. v. Magaw, 132 F.3d 272, 279 (6th Cir. 1997). The district court must 
determine ‘'‘whether the facts alleged, under all the circumstances, show' that there is a substantial 
controversy, between parties having adv'erse legal interests, of sufficient immediacy and reality to 
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warrant the issuance of a dcclaratoiyjiidgincnt"’ Medlmmune, Inc. v. Genentech, Inc.. 549IJ.S. 1 ] 8, 
1 27 (2007 /. The plaintiJT must have suffd ecl “an invasion of a legally protected interest," which is 
“tradilionally thought to be capable of resolution through the judictal proces>f’ and is currenlly hi 
for judicial review. Magmv. 1 32 F,3d at 280 (quoting Ltifan v. Defenders of Wildlife. 504 U.S. 555, 
560 (1992), and Find v. Cohen. 392 U.S. 83, 97 (196S)). 

Tlie Court previoiisiy detennined that Plaintiffs have sulTcrcd an invasion of a legally 
protected interest that is capable of resolution through the judicial process, because they face the 
threat of disciplinary action if they issue an NTA to a Directive-eligible alien." See Order 18 24, 
22 n.5, Jan. 24, 2013, ECT No. 41; .vcc also Pis.’ Ani. Compi. 1; 50. ECF No. 15; App. Pis.’ Resp. 


" The Code of Federal Regulations provides that immigration officer, or supervisor dicreof, 
performing an inspection of an arriving alien at a port-of-entrv may issue a nonce to appear to such ahen." 
8 C.F.R. $ 239. U a), hi addition, a specitiL list of "offii.ci->. v>r ohiLci s acting in such capacitv. niav issue a 
notice to appear 'at locations other than a pcirl-of'Canv . Jd iiiiiTuiiration cnlarccmcm atients and deportation 
officei^ are nor specifically listed as having amhoiny TO issue \ 1 As Set i^LnculI] iJ However subscLiion 
41 slates that “fojther officers or employ ces of the Depanment or of the Lnitcd States who arc delegated the 
authority as provided by 8 C.I-.K. 1 .2 to issue notices to appear’ tnav issue N J As. Id. § 239t a i(4 1 5. In 8 
C.F.R. § 235.6, the Secretary of DHSiias specsficaily delegated ‘'imiTngraTiom tficcrs” tltc autliority to issue 
a form 1-862. which is an. NTA. “fjlf, in accordance wiih the pio\ isionsof [8 L‘ S.C. s I225ibM2)iAl], the 
examining immigration officer detains an alien tor a proceeding beforo an immigiaiion judee under [8 L S.C . 
§ i229al.'’ 8C.F.K. § 235.6(aKl)(i)- I'hisicgulatiou'ipcLificully aives iinuiis^nilioncnfuiccmentagcntsand 
deportation officers the authority to issue \ I As inihe cireunisunccs dLscnhcd in Section I225(b}(2n A), 
See 8 C.F.R. ^ 1.2 (defining the term ‘■initmgralion oHlcer” to include unmigration enioreeraent agents and 
deportation officersK 

Defendant', as^e^t that Plain till', ate ni>r haimed bv the l)neeti\c and related ptov wiomof the Morton 
Meraoraadum bccdUse immigration cntni cement agents and dcfivnatiou ott icci s aie not authorized to issue 
NTAs. ,Dcfs.’ Opp II Appl Pjcliiu ln| Id hC f No 34 At the hcannu on PlainUtN \ppUcatiQn. for 
Preliminary Iniunction Detcndanis presented a Dcccinhcro. 2011 Memorandum b\ (iar\ Mead discU'Sina 
the delegation oi authonl) to issue NIAs Str Cuv t f \ 4 (Mead Meinoianduni) Houcvei. this 
.incmorandum .relates To ScctK?n 287(g} agreements vvith state governmenLs and is inappiicablc to the issues 
presented in the piescm case ^ . si l H 5 SC In ihciroppositiontoPlaintifts’ 

Applicudoit for I'reliminaiy ini unction and il the April 8. 291 3 Itcaring. Deiendants pi o\ ideJ no aiilhority 
indicating that immigraiioncnttH cement agents and deportation otlicc is do nothavc auihoiuv to issue NTAs 
pursuant to Section 1 22'^(b)(2 )( A) All Defs ’Opp'n \ppl Prelim In) HI No "^4 Hr'gTr.(Al 

the April 8, 201 ^ hearing the ( oiirl gave the parties as much time as they thought thc\ needed to present 
their arguments and supporting authority. ), 
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Mnt. Dismiss Ex. 5 (Doebicr AtT.) ^2-^. ECF No. 3 ! ; id. Ex. 2 (Engle AiT.) H, 20; DefsA Opp’n 
Appl. Prdim. hij. AimcbmentG(EiUs DccL), Ex. B (Docbkr Notice ol Proposed Suspension), ECF 
No. 34-7; id. AltachTneiit G (Ellis Dec!.), Ex, C (Doebler Decision on Proposed Suspension). 
Accordingly, the only thing left to determine is whether tltc issues arc currently fit for judicial 
review. 

In Ahboit LdhonuYin'es v. (iardne}\ the Supreme Court pcrniitTcd the petitioner drug 
companies and their association to challenge regulations promulgated by the Commissioner of Food 
and Drugs designed to iinpieraent labeling provisions of the Federal Food, Drug, and Cosmetic Act. 
387 U.S. 136. 152 (1967). The Supreme Court held that the issues preseuicd were '‘■appropriate for 
judicial resolution at this time’’ because “the issue tendered was a purely legal one,'" and “the impact 
of the regulations upon the petitioners [was] sufficiently direct and immediate.'’ Id. at 1 48, 152. Tlie 
Supreme Court allowed the petitioners to pursue relief under the EJcciaratnry Judgment Act even 
though none of them had been prosecuted for failure to conipiy with the ehallenged regiiiatiors. Id. 
at 152-'54; seeaiso Thomas v. Uaion Carbide Agric. Prods. Co., 473 U.S. 568, 581 (1965) (fEndiiig 
claims sufficiently ripe tor judicial review where the issues involved purely legal questions and the 
threat of hanu was '“certainly impending'!. 

The Coun finds the present situation analogous to that presented in Gardner. Platmiffs’ 
causes of action require an analysis of whether the Directive and related portions of the Morton 
Memorandum are consistent witlt (1) federal law', (2) the separation-of-powers doctrine. (3) the 
ExeeutiveN duly under the Constitution to take care that die laws are fuiihililly executed, and (4) the 
Administrative Procedure Act. 5eePis,' Am. Coinpl. 67-80, 92-1 16, ECFNo. 15. Tbesecauses 
of action present primarily legal issues that are the appropriate subject matter of a declaratory 
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judgment action. Addittonally, the impact of the Directive and related portions of the Morton 
Mer.noraudiiin is '‘sufficiciitiy direct and iinim'diatef ’ because Plaintiffs face the tlircat of disciplinary 
action if they issue mi NTA to a Directive-eligible alien. See Order PS-Zd, 22 n.5, Jaii. 24, 2013, 
ECF No. 41; see also Pis.’ Am. C'ompl. % 50, ECF No. 15; App. Pis.' Resp. Mot. Dismiss Ex. 3 
(Docbler AIT 1" 2-9. ECF No. 31; Ex. 2 (Engle Aff.) ff S,. 20; Deft.^ Oppbi Appl. Prelim. InJ. 
Attachment Ci (Ellis Deci.). Ex. B (Docbler Notice of Proposed Suspension), ECF No. M-1; id. 
-Attachment C (Ellis DecL), Ex. C (Doebler Decision on Proposed Suspension). Accordingly, the 
Court finds that the issues presented are 'dit for jiidiciai review/’ and relief piu’siiant to the 
Declaratory Judgiiieiit Act is available to PlaintilTs.^" The Court will now turn to the issue of this 
Coun’s jurisdictionundcrtlie Administrative Procedure Act to review the Directive ajtd the Morton 
Memorandum. 

3. .Administrative Procedure Act 

Plaintiffs argue that the D irecti ve and related provisions of the Morton Memorandum v iolate 
the Adniinistrauvc Procedure Act (“A.PA”) by conferring a benefit without appropriate regulatory 
implementation. Br. Supp. Pis.’ Appl. Prelim, hij. 15 22. ECF No. 26. Specifically, PiaintitTs 
contend that the Directive’s estabiishmeiit ol' criteria for exception from removal and definition of 
a class witli affirmative eligibility for benefits is essentialiy a ‘'Tale” under the APA that must be 
promulgated through the formal ralemaking procedure. Id. at 16. Plaintiffs argiic that because the 


While the ( olut has found that tohef pufiuant to the Dechu'atory Judgment Act is available to 
IMalntiffs on all their icmoininu taiHC’i of artiun. lhi^ Order only addresses tbc issuance of a prcliminaiy 
injunciion based on Plaintitis’ !i.kchhond ot success mi the ments of ihcir tirsi and si.'sth causes of action. 
Sec Pis.’ -Am. C ontpl LCF No I fas^-citing liiat the Direefive and related provisions of die 

Morton Memorandum t loLite tederal sumte-. le^inring the initiation of removal proceedings l: Id. •• I h) -16 
(assening. that the Dirceruc and leUiied piovisions o1 the Morton Memorandum violate the Adininistmti\e 
Procedure Act). 
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Secretary of Horncland Security has not complied with the x^PA's rulemaking procedure. The 
Directive and Morton Memorandura violate the j\PA. Defendants argue tliat this Court lacks 
juiisdiction to review Plaintiffs' APA claims because the decision whether to itiilialc removal 
proceedings is a matter committed to agency discretion. Defs.' Opphi Appl. Prelim. Inp 12-1 6, ECF 
No. 34. Defendants also contend that the Directive and Morton Memorandum reflect general 
Statements of policy by the agency, which arc not sub|ccT to notice tmd comment and the 
requirements of the ivdcraakoig process. Id. at 2 1 . Defendants additionally argue tJiat the Directive 
and Morton Memorandmn do not cottfer any benefits, but simply provide guidance on situations 
where deferred action would be appropriate. 

a. Whether the Coun Has Jurisdiction Under the APxA 

The Court must first address its jurisdictfon to review the Dii'ective and the Morton 
Memorandum under the APA. Defendants argue that this Courtlacks jurisdiction because the INA 
grants broad discretion to the Executive Branch, including the decision to initiaic removal 
proceedijigs. Dots.' Opp’n Appl. Prelini. Inj, 14, ECF No. 34. Plaintiffs recognize that the 
Executive Branch has di.scretion to determine its immigration law enforcement priorities, but they 
contend Indicia! review is available in thepresent case because Congress has explicitly removed the 
Executive's discretion to initiate removal proceedings in 8 U.S.C. § 1 225. Pis.’ Rq.'^ly Appl. Prelim. 
Inj. A 6, CCJF No. 36. The Court finds tliat jurisdiction exists to review the Directive and related 
iDrovisions of the Morton Memorandutn. 

The Supreme Court addressed ‘‘the extent to which a decision of an adinmistrative agency 
to exerciseits ‘discretion’ not to undertake ccitain enforcemeiitactionsissiibjectto judicial review’’ 
under the .APA in Heckler. 470 U.S. at 823. Tlie .APA's provisions for Judicial review of agency 
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actions are contained in 5 U.S.C. §§ 701--'706. See id. at 828. “Anypersoii 'adversely affected or 
aggric\ ecF by agency action .... 'including a failure to act,' is entitled to 'judicial review iliereoff 
as long as the action is a ‘final agency action for which tbcrc is no other adequate remedy in a 
court”' Jd. (quoting 5 U.S.C. §§ 702. 704). Section 706 governs the standards a court is to apply 
wlien reviewing agency actions. See 5 U.S.C. § 706. “But before any review at all may be had, a 
party must fi^t clear the hurdle of § 7(3 1(a),” fleckler, 470 U.S. at 828. Section 701 states that the 
chapter on judicial review “apphes, according to the provisions thereof, except to the extent that— 
( 1) statutes prccitldc judicial review; or (2) agcncyaction is committed to agency discretion by law.” 
5 U.S.C. § 701(a). When the sLaliitc at issue docs not expressly preclude judicial review of agency 
actions, the courtmust analyze whether judicial review is avatlabic under Section 701 (a)(2). "'[E] ven 
wliere Congress has not affirmatively jirecluded review., review is not to be had ifthc statute is drawn 
so that a court would have no meaningful standard against which to judge the agency's e.xercise of 
discrelion.” Hcckfer, 470 fl.S. at 830. An agency’s decision not to take cnfoiceraeiU: action is 
“presumed immune from judiciai review under § 701(a)(2).” Id. at 832. However, this presumption 
may be rebutted “where the substantive statute has provided guidelines for the agency to follow in 
cxei'cising its enforcement powers.” Id. at 832 33, If Congress has “{iidicated an intent to 
circumscribe agency ciiforcemcnl discretion, and has provided meaningful standards for defining the 
limits of that discretion, there is iavv to apply’ under § 70 1 (a)(2), and coui'ts may require that the 
agency follow dial law,” Id. at 834 35. If Congress has not done so, “tlien an agency refusal to 
inslilute proceedings is a decision 'cojiuniltcd to agency discretion by law’ within tlie meaning of 
Section 7()J (a)(2), and judicial review is unavailable. Id. at 835. 
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In Dunlap i-. Bachowski. a uiiioTi employee brought ^uit under the Labor Management 
Reporting and Disdo^sure Act (“LMRDA'') ajiking the Secreiaiy of Labor to mvc:»Ugate and Itlc suit 
to Jict. aside a union election. 421 U.S. 560, 563-64 ( 1 975). The LMRDA provided LliaU upon filing 
of a eoinplaint by a union ineinbcr, '‘[t]hc Secretary shall iiivestgate such complaint and. if he finds 
probable cause to believe that a violation . . . has occurred ... he shall . . . bring a civil action . . . 

29 U.S.C. § 482. The Supreme Court held that indicia! review of the Secretary's decision not to 
bring a civii action was available, because dhe language of the LMRDA indicated tliat the Secretary 
w'as required to Hie suit it certain 'clearly defuiecF factors were present." Heckler, 470 U.S. at 834 
(quoting Baclunvski v. Brennan, 502 F.2d 79, 87-"HH (3d Cir. 1974)); see Dimlop, 421 U.S. at 
567-68. The statute at issue in Dunlop "'quite dearly withdrew discretion from the agency and 
provided guidelines for exercise of its enforcement power." Heckler, 470 U.S. at 8.34. Tliercfore, 
Judicial review was a.vailab!e. hi 

III Heckler v. Chane\>, the Supreme C'oitrl addrcsj>ed the extent to which determinations by 
the Food and Drug Administration (“FDA") not to exercise its enforcement authority over the use 
of drugs in interstate commerce tnay be judicially reviewed, hi. at 828. The Federal Food, Ding, 
and Cosmetic Act (“FDUA") contained a general cnforcenienl provision providing that “'[tjhc 
Secretary is mahonzed to conduct examinations and investigations Id at 835 (quoting 21 

U.S.C, § 372). The provision addressing injunctions provided ‘*no indication of when an injunction 
should be sought," and the provision providing for seizures of offending food, drug, or co.smetic 
articles stated that the offending items “"shall be liable to be proceeded against. Id. (quoting 21 
U.S.C. §§ 332, 334). The provision providing forcriminal sanctions providedthat “any person who 
violates the Act's substantive prohibitions "shall he imprisoned. . .or fined.'" hi, (quoting 21 U.S.C. 
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§ 333). The SupT’enie Court held that this language did not mandate criminal proscciitioii ofevciy 
pcr^ion who violated tlie FDCA, “parlicuiarlv since the Act charge[d] the Secretary only with 
recomnicndiiig prosecution^ and any critnina! prosecutions had to be initialed by tJic Attorney 
General. Id. Unlike the statute at issue in Dimlop, the statute in Heckler did not '‘clearly [w'ithdraw] 
discretion from the agency and prov'idc[] guidelines for exercise of its enforcement power.” Id. at 
834-37. 

In the present case. Plaintiffs are challenging DIIS and ICE’s decision not to issue NTAs and 
initiate removal proceedings against aliens who satisfy the criteria set out in tlie Directive and the 
Moiton Memorandum. Because the INA docs not e.xpreshly preclude judicial review over the 
agency’s decision not to initiate removal proceedings, the Court must detenmne whether there is 
“law to apply” under Section 70 1 ( a)(2 ) so that the Court has jurisdiction “to require that the agency 
follow that law.” See Heckler, 470 U.S. at 834-35. The Court finds the statute at issue In the 
present case akin to the one at, issue in Difnlop. 

As discussed previously, the Court Ends that Section 1225(b)(2)( A) clearly defines when 
inspecting immigration oftlcers are required to iniiiaTe removaJ proceedings against an alien. See 
supra Part III. A. 1 .b. Congress ha.s usedthemandatory' term “shall” to describe immigration officers’ 
duty to initiate removal proceedings, and the statute sets out a detailed scheme for when initiation 
of removal proceedings is required.’^ Compare ^V.S.C. \225{h){\} with hi § 1225(h)(2), The 

specific exceptions to tire mitiation of removai proceedings required by Section 1225(b)(2)(A) 


At the hearing oji Plaintilfs’ Application, for PrelimLnary Injunction. Defendants did not dispolc 
that the use of the term “shal!” is typically used to impose a niimdotory duty. .She Hr'g Tr. Ho\vcve,r, 
Defendants, argued that Section 1 225(b)(2)(A) did not provide specific enough standards to remove DHS’s 
discretion with regard to when to tnitiate removal proceedings. See id. 
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further define when immigration officers must initiate removal proceedings. See id. § 1 225(b)(2)(B), 
(C). Given the use of die mandatory term “shallf the structure of Section 1225(b) as a whoie, and 


the defined exceptions to the initiation ofremovLiiprocecdingslocatedinSeciionH 1225(b)(2)(B) and 
(C),the Court finds that Section [225(b)(2)(A) provides dearly defined factors for when inspecting 
iinniigration officers arc required to initiate removal proceedings against an alien., iust as the statute 
at is.suc in Dunlop provided certain clearly defined factors for when the Secretary of Labor w as 
required to file a civil action. See Heckler^ 470 LLS. ai834 (qiiotmg Bachowski, 502 F.2d at 87 H8); 
Dunlop, 421 U.S. at 567 68. Accordmgly, tlie Court finds that there is ‘2a\v to apply’ so that 
judicial review is avaihible to ensure llial DHS complies with She law pursuant to 5 U.S.C. 
§ 701(a)(2). See Heckler, 470 U.S. at 834-35, 

h. Whether PlaintilTs Arc Entitled to Relief Under the APA 
Having found That Plaintiffs have cleared the jurisdictional hurdle of Section 701(a), the 
(.hiun must now determine if Plaintiffs are eiititied to relief pursuant to the APA. As stated 
previously, ‘'[ajny person “adversely affected or aggrieved' by agency action . . . , “inchiding a failure 


to act.'' is entitled to “judicial review thereof ’ as lojigas the action is a “final agency action for which 


there is no other adequate remedy in a court.’” Heckler, 470 U.S. at 82tS (quoting 5 U.S.C. §§ 702, 
704). Once those starutory requirements are satisfied, die court reviewing die agency’s action shall: 


hold onlawful and set aside agency action, findmgs, and conclusions 
found to bc- 

(A) ai'biti’ary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; 

(B) contrary to constitutional righu power, privilege, or imniiinity; 

(C) in excess of statutory jurisdiction, audiority. or limitations, or 
short of slatutoiy right; 

(D) without obseivaiice of procedure required by law; 
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(E) unsuppoiTcd by substantial evidence in a case subject to 
[SJeclioiis 556 and 557 of this title or otherwise reviewed on tlie 
record of an agency beming provided by siaiute; or 

(F) iinwaiTantcd by the facts to the extent that the facts are subject to 
trial dc novo by the reviewing eoui1. 

5 XJ.S.C. § 706(2). 

The Court has already detennined that Plaintiffs are adversely affectcci or aggrieved by llie 
Directive and Morton Memorandimi. See Order 2 1 22^ Jan, 24, 2013, ECF No. 4i. For agency 
action to be ^4inal,” two conditions must be satisfied. Bei7neU v. Spa:ir. 52(3 U.S. 154, 177 (1997). 
'‘First die actioji most mark the ‘consummation’ of the agency's decisionmaking process it must 
not be of a merely tentative or inlerlocinory nature." /cl at 177 --78 (intanal cilalion omitted). 
Second, ‘line action must be one by which Tights or obligations have been determined,” or from 
wJiich ‘legal consequences will flow."’ Id. at 178 (quoting Port, of Boston Marine Terminal Ass ’n 
V. Rcderuiktieholaget TrimsatfanUc. 40D U.S. 62, 71 (1970)), Tltc Court finds that the Directive and 
related provisions oftlie Morton MeiiiorariduTn are suflidcntly final to waiTao! judicial review. First. 
DllS has already begun implementing the Directive and related provisions of tlic Morion 
Memorandum by granting deferred action to individiiak who satisfy the criteria set fordi in ihc 
Directive. See Pis.” Ex. 10 (Deferred Action for Childhood Airivais Process): Pis.' Ex. 14 (Nat’l 
Standard Operating Procedures (SOP) Deferred Action for Childhood .Arrivals (DACA)). This 
indicates that the Directive and related provisions of the VJonon Memorandum are not '■‘mci’ely 
tentative or interlocutory" in nature. 5ee Bennett, 520 U.S. at 177 78. Second, die Directive sets 
forth spcciilc ciitciia that must be satisfied before an mdividiia] is considered for an exercise of 
proseeutoriai discretion. .^9eePls.’ Am.Compl.Ex. 1 (Directive), at fECFNo. 15-1. If the criteria 
of the Directive are satisfied, ICE agents arc instructed to defer action against the alien “for a period 
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oFtwo years, subject to renewal/' Id. at 2. Legal consequences flow from a grant of deferred action, 
because “'an individual whose case has been deferred is not considered to be unlawfully present 
duringthe period in which defeircd action is in elfect.'” Mot. Supplement R. on Appf Prehm. Inj. 
Attach. 1 (J'ongDecl.), Ex. A (IISCIS Frequently Ashed Questions), at 2, HCFNo. 39-1. Additional 
legal consequences How from the Directive and related provisions of the Morton Memorandum, 
because if Plaintiffs comply with Section 1 225 and issue an NTA to a Direcuvc-eligihic alien, they 
face the threat of disciplinary action. See Order I K - 24, 22 n,5, Jan. 24, 2013, ECF No. 4 1 ; see also 
Pis.’ Am. Compl. % 50, ECF No. 15; App. Pis.' Resp. Mot. Dismiss Ex. 3 (Doebier Aff.) ^ 2 -9, 
ECF No. 31 ; id. Ex. 2 (Engjc .All'.) 8. 20; Defs.' Opphi Appl. Prelim. Inj. AlUiclmienl G (Ellis 

Dec!.), Ex. B (Doeblcr Notice of Proposed Suspension), ECF No. 34-7; id. Attachment G (Ellis 
DecL), Ex. C (Doebier Decision on Proposed Suspension). Accordingly, the Court finds that the 
Directive and relaxed provisions of the Morton Memorandum constitute " final agency action’' for 
which fudicial review is available. See 5 U.S.C. § 704. 

.As explained below, the Court eaimot determine the threshold issue of whether “llierc is no 
other adequate remedy in a court” at this time. Tiie Court will complete its analysis of the merits of 
Plaint! tfs' AP A claims after the parties have addressed the remaining jurisdictional issues before the 
Court. 

B. Threat of Irreparable Harm in the Absence of Prelimiiiai7 Relief 

To obtain a preliminary injimction. Plaintiffs must demonstrate a '‘Ulceiihood of siibstanrial 
and immediate irreparable injury.” Sec O'Shea it Littleton. 414 U.S. 488, 502 (1974). They must 
demonstrate that iiTeparal^le injury is likely in tlie absence of an injunction, rather than a mere 
possibility'. See Winter v. Natural Res. Def. Council Inc., 555 U.S. 7, 22 (2008). There must be a 
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showing ofa real or iinmcdiate threat that the plaintitTs will be wronged in the fiiture. See City of 
Los’ Angeles V. Lrom\461 U.S. 95. Ill (1983). 

Defendants contend that this Court lacks jorisdiction over Plainti ffs’ clahns because PlainliiTs 
have essentially alleged federal employment disputes that may proceed only under the Civil Sendee 
Reform Act (“CSRA”). Defs.* Opp’n App!. Prelim. InJ. 16, HCF No. 34 (citing 5 U.S.C. 
§ 7103(a3(9)(C)(ji)). Defendants previously raised this issue in a footnote in their Motion to Dismiss 
and addressed the argument fisrthcrin their reply brief. See Defs.’ Mot. Dismiss 1 1 n.3. FCF No. 
23; Defs.’ Reply Mot. Dismiss 5, ECF No. 33. They again addressed this issue in their opposition 
to Phiintifrs .Applicaiion for Preliminary In j uncli veRL'lief, but in no greater detail than at the motion 
to dismiss stage. See Defs.’ Opp’n Appl. Prelim. Inj. 16. ECF No. 34. At the hearing on Plaintiffs’ 
Application for Preliminary Injunction, the parties presented new facts that bear on the application 
ofthe eSRA. including details about Plaintiff Crane issuing a demand to bargain under Collective 
Bargaining Agrecmcnl 2000. to which Plaintiffs are parties. See Ur’g Tr.; see also Dels.’ Opp'n 
Appl. Prelim. Inj. Attach. G (Ellis Dccl.). Ex. A (Agreement 2000 Between U.S. Iramigiation and 
Naturalization Service and NationaJ Immigration and Naturalization Scr\'ice Council), ECF No. 
34^7. 

This is an inadequate way to address the Court’s jurtsdicTion. The Court previously criticized 
Defendants’ failure to adequately raise the issiic of whether the CSR.A precludes this Court’s 
jurisdiction in its Order Ciraniing in Part and Denying m Part Defendants’ Motion to Dismiss. See 
Order 32-33, .Tan. 24, 2013, ECF No. 41. Presenting piecemeal arguments in a footnote in tlieir 
motion to dismiss, in their reply brief, in their opposition to Plaintiffs’ Application for Preliminary 
Injtmclion, and then entirely new arguments at an evidentiary hearing is an inappropriate way to 
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cliaJlciige jurisdkiioii. In the Fifth Circuit, a party waives any issues that are inadequately briefed. 

States v. Martinez. 263 F.3d 436, 438 (5tliCir. 20()l);i?£r’gfflr Gonzales. 157 F. App'x 675, 
676 (Slh Cir. 2005) (per curiatn). However, the issue of a federal court's subject inattcr jurisdiction 
cannot be waived. See Fed. R. Civ. P. 12(h)(3); r. Pmi, 85 F.3d 244, 248 (5th Cir. 1996) 
(citing City of Indianapolis v. Chase MaCl Bank. 314 U.S. 63, 76 (1941)). The CSRA issue could 
affect the Court's dciennination of whether ‘There is Jio other adequate remedy in a court’' so that 
relief is available under the APA, whether there is a threat of irreparable hann in the absence of 
prcliminaiy relief, thus making a prciimiiiary injtinctioii appropriate, and whether the Court has 
juiisdiclion to hear this case at al I. While ordinal ily the i.ssue would be waived, because the CSRA 
could potentially atfect jurisdiction the Court finds it necessary to addi'ess the issue and require 
additional briefing from the parties. 

W. CONCLUSION 

Accordingly, the Court hereby defers ruling on PkiinUlTs’ Application for Preliminary 
hijunciion until the panics have submiried additional bncfnig. 

It is hereby ORDERED that the parties must submit supplemental briefs, not to exceed 1 5 
pages ill length, addressingtlic eflhct of the Collective Bargaining Agreement and the CSRA on the 
CourtA jurisdiction to hear the case. Tlie parties iniist provide citations to relevant authority in 
support of their propositions, including citations to tlie relevant provisions of the Collective 
Bargaining Agreement, See Castro r. McCord, 259 F. Apptx 664, 666 (5th Cir. 2007) (requiring 
citations to relevant authority). Theparl ies shall file their respective briefs on orbcforcMay 6 , 2013 . 

The Court will, address the third and fourth factoi's required to obtain a preliminary 
itij uiicrion — wiietherthc balance of equities ti ps in Plaint itts' tin orand whether an injunction is mihe public 
interest after the Coiul addresses the CSRA's effetf an | iinsdiL lion. 
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Mr. King. And I’d ask you then, Mr. Crane, if you could speak 
to the Crane v. Napolitano case as far as the decision so far and 
the impending decisions that we think will be made. 

Mr. Crane. Just basically that the case is not just about DACA. 
It’s also about the prosecutorial discretion memorandum. It’s been 
characterized incorrectly, I think, in the media, as well as in some 
of the meetings that we have had here. So basically it impacts al- 
most every person that we come in contact with as ICE agents, 
that we’re being told not to arrest these individuals. The judge’s 
preliminary decision has been that we are correct in our legal posi- 
tion, that it’s illegal for the Administration, political appointees to 
tell us to not to follow the laws enacted by Congress. And the case 
actually hinges at this point not on a critical point of law, but 
whether or not we as Federal employees can sue the Federal Gov- 
ernment. 

Mr. King. Now, if this Congress should pass legislation that di- 
rects the executive branch to enforce a law — for example, local law 
enforcement enforce the law — if they direct that those persons that 
then are interdicted be placed into deportation proceedings, what- 
ever might come out of this Committee, whatever might come out 
of this Congress, whatever might be agreed to in a conference com- 
mittee between the House and the Senate, can you imagine how 
the Congress could change the position of the President to defy im- 
migration law? Would new law be treated the same? Or what 
would be the distinction that you’ve see between this bill that’s be- 
fore us today and the actual statute that the President has defied? 

Mr. Crane. I’m sorry, sir. I don’t completely understand. 

Mr. King. If the President won’t enforce existing law, why would 
we expect him to enforce new law? 

Mr. Crane. We absolutely don’t. And, you know, we have been 
very open about this in the past. We had problems with this under 
previous Republican administrations as well. I think it’s been espe- 
cially egregious under this one. But it’s something that has to be 
addressed by Congress. We can’t depend on our next President en- 
forcing a law instead of creating a law. We have to create laws that 
are going to make the executive do their job. 

Mr. King. I want to thank all the witnesses for your testimony. 
It’s been compelling. And I want to let especially those most per- 
sonal of experiences that you have relived the pain, I want to 
thank you especially for that. And I will tell you that the emotion 
within all of us, on whichever side of the aisle we’re on, our hearts 
and our prayers are with you. And I believe we have an obligation 
as a Nation to square away the rule of law, protect the American 
people. 

And I ask the question of this inertia for amnesty, why? Why 
would we do this? How would Americans benefit from this? We 
should have an immigration policy that is designed to enhance the 
economic, the social, and the cultural well-being of the United 
States of America. 

This concludes today’s hearing. Thank you all again, the wit- 
nesses, for attending. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. 
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This hearing is now adjourned. 

[Whereupon, at 6:25 p.m., the Committee was adjourned.] 
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